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EXECUTIVE SUMMARY OF JUDGEMENTS / ADVANCE RULINGS UNDER DIRECT AND INDIRECT TAXES 
 
We are pleased to draw your attention to following important decisions which might be 
useful for you to take call on tax position. 

Case & Citation Issue Involved Decision 
Direct Tax 

Wockhardt Limited  
[TS-840-ITAT-
2022(Mum)] 
 

Whether taxpayer can reply 
on favorable ruling of non-
jurisdictional High Court, 
when there are conflicting 
rulings of two non-
jurisdictional High Courts. 
 
 

To determine the applicability 
of any one of the decisions in 
case of opposing views of two-
non-jurisdictional High Courts, 
an objective criterion to decide 
which of the decision of the 
Hon’ble High Court applies 
should be followed. 

Indirect Tax 
Micro System and 
Services Vs Union of 
India - Telangana High 
Court 
[Writ Petition No.37465 
of 2021 dated 5th 
September 2022] 

Whether refund of ITC on 
account of inverted duty 
structure (IDS) allowed where 
goods supplied under 
concessional rate will be 
allowed? 

Refund of ITC on account of 
IDS where goods are supplied 
under concessional rate would 
be allowed. 

Seema Gupta vs. Union 
of India and Others – 
Delhi High Court  
[2022-TIOL-1244-HC-
DEL-GST] 

Whether renting of a 
residential dwelling by a 
proprietor / partner of a 
registered proprietorship / 
partnership firm, who rents it 
in his own personal capacity 
for use as residence shall be 
exempt from GST? 

No GST is applicable on the 
renting of residential dwelling 
for personal use of a proprietor 
/ partner of a proprietorship / 
partnership firm registered 
under GST.  

   

   
The brief analysis of above referred decisions and rulings are given below.  
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DIRECT TAX 
 
Case 1 – Wockhardt Limited [TS-840-ITAT-2022(Mum)]      
 
Facts in brief & Issue Involved: 

 
 The taxpayer, Wockhardt Limited for the Assessment Year (“AY”) 2009-10 relying on 

the decision of Hon’ble Madras High ruling in the case of Vedanta Ltd (2020) 422 
ITR 262, filed an additional ground of appeal, that order passed by the Assessing 
Officer (“AO”) is beyond the time limit prescribed u/s 153 of the Act, and hence the 
said order is liable to be quashed.    
 

Contentions of appellant: 
 

 Before the tribunal the taxpayer contended that provision of section 144C was not 
applicable to AY 2009-10 as- 

 
o Provision of section 144C was introduced by Finance Act, 2009 with effect from 

1st Oct, 2009, therefore, the said provision was applicable from AY 2010-11; 
o CBDT in its explanatory circular 5/2101 dated 3rd June 2010, has mentioned that 

provision of section 144C would be applicable to AY 2010-11 and subsequent 
year;  

o Reliance was also placed on the Hon’ble Madras High Court in case of Vedanta 
(Supra) wherein it has been held that “any amendment which comes into force 
after the first day of April of a financial year would not apply to an assessment 
for that year, even if assessment were to be finalized subsequent to the coming 
into force of the amendment”, and concluded that the provisions of section 144C 
could only apply prospectively i.e. from assessment year 2010-11.  

 
Contentions of Revenue: 

 
 The Revenue took a contrasting view by placing reliance on the judgement of 

Hon’ble Andhra Pradesh High Court in case of Zuari Cement Ltd vs ACIT (WP No. 
5557 of 2012 dated 21.02.2013) wherein it has been held that the provisions section 
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144C would come into play in respect of proceedings after 1st October 2009 and 
same would be applicable even for AY 2009-10 as well.   
 

 In response to the conflicting decisions of non-jurisdictional high courts, the 
taxpayer contended that, a view favorable to the taxpayer must be adopted. On the 
other hand the revenue argued that Madras High court had not considered the 
decision Zuari Cement, therefore, the decision of Vedanta is per incuriam and thus 
fit to be ignored. 

 
Observations & Decision of the Mumbai Tribunal 
 
 While dealing with judicial precedent from non-jurisdictional High Courts, the 

tribunal referred to decision of Hon’ble jurisdictional High Court in the case of CIT v. 
Thana Electricity Co. Ltd. [1994] 206 ITR 727 (Bom.)], wherein it was observed that: 
 
o The decision of one High Court is not binding for another High Court nor for the 

courts or the Tribunals outside its own territorial jurisdiction. 
 

o Following a non-jurisdictional High Court is a call of judicial propriety. If there 
are no decisions contrary to the decision of a non-jurisdictional High Court, the 
decision of the said High Court should be followed. 
 

o However, since there exist two contrary decisions in this case, there needs to be 
certain objective criterion in place to determine which decision should be 
followed.  

 
 Based on the above observations of High Court, the tribunal stated that there are 

two criterion that can be used to resolve the current conflict. 
  

o Where there are two contrasting views of a single provision, the view that is more 
beneficial to the assessee should be adopted.  
 

o Strength of the bench of the Hon’ble non jurisdictional High Court. It was also 
observed that between a division bench decision of a non-jurisdictional High 
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Court and a single judge bench of a non-jurisdictional High Court, the decision 
of the division bench shall be preferred over the single judge bench decision. 

 
 Since the strength of the bench of non-jurisdictional was simpler and much more 

objective criteria, the tribunal adopted the same. 
 

 In the given case, the decision of Zuari Cements Ltd is a division bench decision, 
while that of Vedanta Ltd is a single-judge decision. Therefore, even though the 
decision of the Hon’ble Madras High Court, in Vedanta Ltd case, cannot be said to 
per incuriam, the judgment of Hon’ble Andhra Pradesh High Court in the case of 
Zuari Cements Ltd, being a division bench decision of Hon’ble non jurisdictional 
High Court, shall be followed even if it is contrary to a single bench judgment of 
another High Court.  

 
 The Hon’ble Mumbai Tribunal thereby dismissed the appeal of the taxpayer to the 

extent of the additional ground of appeal.  
 
NASA Comments: 

 
 The present ruling lays down criterion to determine the decision applicable in a given 

case when there exist conflicting decisions of non-jurisdictional High Courts. 
However, this decision does not seem to be correctly placed as the decision of the 
jurisdictional High Court in Siemens Ltd 156 ITR 11 has not been considered where 
it is laid down that in case of conflicting high court decisions the view favorable to 
the assessee must be adopted. 
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INDIRECT TAX 
 

Case 1 – Micro System and Services Vs Union of India [Writ Petition No.37465 of 
2021 dated 5th September 2022] - Telangana High Court 
 
Facts in brief & Issue Involved 
 
 Petitioner is in the business of assembling and supplying computers and computer 

parts. It also supplies said products to Defense, Research and Development 
Organization (‘DRDO’) at concessional GST rate under a rate notification. 
 

 Petitioner claimed refund of GST under Inverted Duty Structure (‘IDS’) on supply of 
goods to DRDO at concessional GST rate. 
 

 Pursuant to show cause notice and petitioner’s reply to the said notice, impugned 
refund application was rejected based on Para 3.2 of Circular No.135/05/2020- GST 
dated 31.03.2020 which clarified that refund of accumulated ITC on account of IDS 
will not be allowed in cases where input and output supplies are same. 

 
 The said refund rejection order was challenged by preferring appeal to Appellate 

Authority which was rejected. 
 
 Petitioner filed present writ petition for setting aside the impugned refund rejection 

order.  
 

 Petitioner contends that Circular No. 173/05/2022-GST dated 06.07.2022 clarifies 
that Para 3.2 of the Circular No.135/05/2020 does not apply to cases where the 
supplier is making supply of goods under a concessional rate notification and rate 
of tax of output supply is less than the rate of tax on input supply (of the same goods) 
at the same point of time due to supply of goods by the supplier under such 
concessional notification. 
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Observations & Decision of Honorable High Court 
 
 Para 3.2 of Circular No.135/05/2020-GST dated 31.03.2020 had clarified that refund 

of accumulated ITC on account of IDS will not be admissible in case where input and 
output supplies are same. 
 

 The intent behind para 3.2 of Circular No. 135/05/2020-GST dated 31.03.2020 was 
further clarified by CBIC vide Circular No. 173/05/2022-GST dated 06.07.2022 as 
under:  
“There may however, be cases where though inputs and output goods are same but 
the output supplies are made under a concessional notification due to which the rate 
of tax on output supplies is less than the rate of tax on inputs. In such cases, as the rate 
of tax of output supply is less than the rate of tax on inputs at the same point of time 
due to supply of goods by the supplier under such concessional notification, the credit 
accumulated on account of the same is admissible for refund under the provisions of 
clause (ii) of the first proviso to sub-section (3) of section 54 of the CGST Act, other 
than the cases where output supply is either Nil rated or fully exempted, and also 
provided that supply of such goods or services are not notified by the Government for 
their exclusion from refund of accumulated ITC under the said clause.” 

 

 Thus, supplier will be eligible for refund on account IDS where goods are supplied at 
concessional rate under a notification issued by the government. 
 

 Circular No. 173/05/2022-GST dated 06.07.2022 being clarificatory in nature, the said 
circular will have effect from 31.03.2020 (i.e. from the date on which Circular No. 
135/05/2020-GST was issued). 

 
NASA Comments 

 
 This decision is in consonance with laid down jurisprudence principle that 

clarificatory circulars are effective from retrospective date and not from the date of 
its issue. 
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Case 2 – Seema Gupta vs. Union of India and Others [2022-TIOL-1244-HC-DEL-GST] 
– Delhi High Court 

 
Facts in brief & Issue Involved 

 

 Notification No.04/2022-Central Tax (Rate) dated 13th July, 2022 had withdrawn the 
exemption in respect of renting of residential dwelling by tenants who are registered 
under GST. 
 

 Present writ petition challenges the vires of the said notification as being violative 
of Article 14 of the Constitution of India. 
 

 Petitioner contends that denial of exemption solely on the basis that the tenant is 
registered under GST is not based on any intelligible differentia and the said 
differentia has no rational relation to the object sought to be achieved. 

 

Observations & Decision of Honorable High Court 

 
 Renting of a residential dwelling by a proprietor of a registered proprietorship / 

partnership firm, who rents it in their personal capacity for use as residence shall be 
exempt from GST. 

 

NASA Comments 

 
 Above is a welcome judgement.  

 
 PIB Fact Check (‘fact checking arm of Press Information Bureau) clarified on Twitter 

that there would be no GST when a house is rented to a private person for personal 
use, and not even when the proprietor or partner of a firm wants to rent a residence 
for personal use. It is advisable for CBIC or Finance Ministry to issue official 
clarification, circular or notification on this matter to make this proposition 
abundantly clear.  
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