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EXECUTIVE SUMMARY OF JUDGEMENTS / ADVANCE RULINGS UNDER DIRECT AND 

INDIRECT TAXES 

 

We are pleased to draw your attention to following important decisions which might be 

useful for you to take call on tax position. 

Case & Citation Issue Involved Decision 

Direct Tax 

Tata Industries 

Limited  

[TS-935-ITAT-

2022(Mum)] 

Whether assessee would be 

entitled for set off of current 

year business loss, brought 

forward business loss, 

unabsorbed depreciation and 

deduction u/s 80G  against 

foreign dividend taxable at 

special rate u/s 115BBD which 

is earned from investment in 

subsidiary companies for 

exercising control? 

Honorable Mumbai ITAT held that 

investment in subsidiary companies 

for exercising control would 

constitute business activity and the 

resultant foreign dividend income 

would be eligible for: (i) set off 

against current year loss,(ii) set off 

against brought forward business 

loss and unabsorbed depreciation 

of earlier years and (iii) deduction 

under Section 80G of the Act. 

Indirect Tax 

Chromotolab 

and Biotech 

Solutions vs. 

Union of India 

[(2022) 143 

taxmann.com 

374 (Gujarat)] 

Whether GST refund claim is 

time-barred if filed within the 

2-year time limit on the GST 

portal, even if printout of 

application is submitted after 

the 2-year time limit? 

Honorable Gujarat High Court held 

that the date of filing of application 

on GST portal should be treated as 

date of filing for refund claim to the 

satisfaction of requirement of 

Section 54 of the CGST Act and Rule 

89 of the CGST Rules.  

Procedure evolved in Circular dated 

15th November 2017 cannot 

operate as delimiting condition on 

the applicability of statutory 

provisions. 

 

The brief analysis of above referred decisions and rulings are given below.  
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DIRECT TAX 

 

Case 1 – Tata Industries Limited vs Deputy Commissioner of Income Tax [TS-935-

ITAT-2022(Mum)] 

 

Facts in brief & Issue Involved 

 

⬧ Taxpayer is engaged in the business of investing in and promotion of new 

companies in various fields. 

 

⬧ During the relevant period, taxpayer received an amount of INR 1,32,40,04,883/- as 

dividend from M/s Apex Investments (Mauritius) Holding Private Ltd (a 100% foreign 

subsidiary of taxpayer) which was taxable at the rate of 15% u/s 115BBD of the 

Income Tax Act, 1961 (‘the Act’). 

 

⬧ Against the foreign dividend, the taxpayer had set off current year business loss 

amounting to INR 51,74,40,547/- and further claimed deduction under section 80G 

of the Act amounting to INR 1,27,24,300/- 

 

⬧ Learned AO issued a show cause notice as to why the foreign dividend income 

should not be taxed on gross basis in view of provisions of section 115BBD of the 

Act, without allowing any deduction or set off of any loss.  

 

⬧ Taxpayer submitted that section 115BBD of the Act starts with the expression ‘total 

income’ which has to be determined after considering all other provisions of the Act 

including set off of brought forward and current year losses and deductions under 

Chapter VIA of the Act. 

 

⬧ AO denied the set off of brought forward as well as current year business loss and 

deduction u/s 80G Act against foreign dividend taxable u/s 115BBD. 

 

⬧ CIT(A) upheld the order of learned AO. 
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Contentions of Taxpayer 

 

⬧ Section 115BBD of the Act uses the expression ‘total income’. Hence the total income 

has to be computed after making adjustment for the following: 

 

o Deductions under the appropriate computation provisions; 

o Intra-head and Inter-head losses; and 

o Brought forward unabsorbed losses and unabsorbed depreciation.  

 

⬧ The remaining total income comprising of foreign dividend income shall be brought 

to tax at the rate of 15% in terms of section 115BBD of the Act. 

 

Contentions of Revenue 

 

⬧ Section 115BBD(2) of the Act, which starts with "Notwithstanding anything 

contained in this Act...", provides that irrespective of any other provision of the Act, 

the foreign dividend is to be taxed at a rate of 15%.  

 

⬧ Further, no expenses should be allowed as deduction in view of the said provision. 

 

⬧ Special provision was inserted by way of section 115BBD of the Act due to which 

resort cannot be made to provisions of set off of losses as per the Act since set off 

of losses are general provisions. 

 

⬧ Section 115BBD(2) of the Act itself expressly provided that no deduction in respect 

of any expenditure or allowance shall be allowed while computing dividend income 

and hence, deduction u/s 80G was not allowable against dividend taxable u/s 

115BBD of the Act. 

 

Observations & Decision of the Tribunal 

 

⬧ On a perusal of audited financial statements for the year ended 31st March 2016, 

the Honorable Mumbai ITAT observed that the assessee, apart from earning foreign 

dividend income, had also earned income from sale of services and sale of products 
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and hence it would be entitled for allowability of expenses and set off of brought 

forward business losses and unabsorbed depreciation of earlier years. 

 

⬧ Referring to provisions of section 115BBD of the Act, the Honorable bench stated 

that the starting point of the applicability of said section was determination of ‘total 

income’ which makes it clear that only after determination of total income as per the 

provisions of the Act, the remaining foreign dividend income included in the said 

total income would be taxed at the rate of 15% and remaining income (other than 

foreign dividend income) would be taxed at normal rate of tax. 

 

⬧ Honorable Mumbai ITAT observed that the taxpayer was in the business of making 

investment in various companies to exercise control over the other investee 

companies and hence it could be construed as an investment company and the 

resultant dividend income even though taxed under the head ‘income from other 

sources’ would partake the character of business receipts. 

 

⬧ Honorable Mumbai ITAT referring to various judicial precedents held that the 

dividend income would form part of business of the assessee and accordingly would 

be taxable under the head ‘income from business’, although the same is assessable 

under the head ‘income from other sources’ by virtue of specific provision contained 

in section 56(2)(i) of the Act and accordingly, it held as under: 

 

o Taxpayer would be entitled for set off of current year loss with the foreign 

dividend income; 

o Taxpayer would be entitled for set-off of brought forward business loss and 

unabsorbed depreciation of earlier years against the said dividend income. 

o Taxpayer would be eligible for deduction u/s 80G of the Act from the gross total 

income subject to the restrictions provided in that relevant section. 

 

NASA Comments 

⬧ The present ruling confirms the fundamental principle that the income (i.e. 

Dividend/Gain or loss on sale of Investment) from investments made by the taxpayer 

to exercise control over the other investee companies constitutes a business activity.  
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⬧ This ruling further confirms the position that tax u/s 115BBD of the Act, has to be on 

net taxable foreign dividend after giving effect to the other provision of the Act (i.e. 

set off of current year / Brought Forward loss, Chapter VI-A Deduction etc.). 

However, as per amendment made in the Finance Act, 2022, provisions of section 

115BBD of the Act are not applicable from A.Y 2023-24 and onwards, thus making 

taxability of foreign dividend at par with local dividend. 
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INDIRECT TAX 

 

Case 1 – Chromotolab and Biotech Solutions vs Union of India [(2022) 143 

taxmann.com 374 (Gujarat)] 

 

Facts in brief & Issue Involved 

 

⬧ Petitioner had filed refund application for the period August 2017 to October 2017 

u/s 54 of the CGST Act, 2017 read with Rule 89 of the CGST Rules, 2017 on the GST 

Portal on 28th December 2018 in relation to supply of goods made to a SEZ unit 

without payment of tax. 

 

⬧ Petitioner submitted the printout of the application along with relevant documents 

to department on 17 October 2019. 

 

⬧ Department served a notice on petitioner to explain as to why the refund claim 

should not be rejected on the ground of bar of limitation. Petitioner was also called 

upon to appear before the authority within three days, i.e., on 19th November 2019. 

 

⬧ Department passed an order on 19th November 2019 wherein refund claim was 

partly sanctioned (pertaining to the period falling within 2 years from date of 

physical filing) and partly rejected (pertaining to the period falling beyond 2 years 

from date of physical filing) on the ground that it was time barred.  

 

⬧ Petitioner submitted an undertaking on 31st December 2019, stating that they would 

not file an appeal against the rejection of refund claim and requested to give re-

credit of the said amount. 

 

⬧ Department, in its communication on 3rd March 2020, admitted the delay in re-

crediting the amount in the electronic credit ledger on account of technical issue, 

but did not dispute the eligibility of re-credit of the amount. 

 

⬧ Further, on the suggestion of the Department, petitioner lodged a complaint on 4th 

March 2020 to Saksham Seva Help Desk, but in vain despite reminders. 
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⬧ Subsequently, a writ petition is filed to re-credit the rejected refund amount in 

electronic credit ledger along with interest from the date of order dated 19th 

November 2019 till its realization. 

 

Contentions of Respondent (Revenue) 

 

⬧ Clause 2.3 of the Circular No. 17/17/2017-GST dated 15th November 2017 stipulates 

that the print out of the Form GST RFD 01A along with necessary documentary 

evidence as applicable are required to be submitted before the jurisdictional proper 

officer, within the time stipulated for filing of such refund under the CGST Act.  

 

⬧ Therefore, the actual date of submission of complete refund claim was 17th October 

2019 as per said circular. Since the application was submitted by the petitioner on 

17th October 2019, no acknowledgement / deficiency memo can be issued before 

that date. 

 

Observations & Decision of Honorable High Court 

 

⬧ It is not in dispute that the petitioner was eligible to seek refund and they filed their 

refund application in the common portal on 28th December 2018 which otherwise 

satisfied all requirements of Section 54 of the CGST Act and the attendant Rules. 

 

⬧ What is provided in Clause 2.3 of the Circular is that the refund claim application in 

Form GST RFD-01A as per Rules is required to be filed by supplier on the common 

portal and the printout of the said form shall be submitted to the jurisdictional 

officer with the necessary documents.   

 

⬧ Circular cannot have an overriding operation to the detriment of the assessee, who 

filed the refund application in the common portal of the respondents, which was 

acknowledged and ARN was also generated. 

 

⬧ The date of application filed on the portal has to be treated as one to reckon whether 

it was filed within two years as contemplated under Section 54 of the CGST Act.  
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⬧ Honorable High Court referred to decision of Honorable Supreme Court in the case 

of Commissioner of Central Exercise, Bolpur Vs. Ratan Melting & Wire Industries 

[2008(12) STR 416 (SC)] and J.K. Lakshmi Cement Ltd. Vs. Commercial Tax Officer, 

Pali [2018(14) GSTL 497 (SC)] wherein it was held that circular contrary to the 

statutory provisions cannot operate. 

 

⬧ Resultantly, it was held that the date of filing of the application by the petitioner on 

common portal would be liable to be treated as date of filing claim for refund to the 

satisfaction of requirement of Section 54 of the CGST Act and Rule 89 of the CGST 

Rules. 

 

⬧ The respondents were directed to re-credit the refund amount within two weeks in 

the electronic credit ledger of the petitioner with interest at the rate of 9% p.a. from 

the date of order of rejection of the claim, i.e., 19th November 2019 till realization. 

 

NASA Comments 

 

⬧ Circular No. 125/44/2019-GST dated 18th November 2019 has been issued in 

suppression of Circular No. 17/17/2017-GST dated 15th November 2017. The new 

Circular has laid down the electronic refund process wherein the refund claim 

application along with all the supporting documents shall be transferred 

electronically to the jurisdictional proper officer who shall be able to view it on the 

system.  

 

⬧ It appears that requirement of filing documents manually is done away with and 

hence the controversy involved in above referred case would not arise in processing 

the refund claims filed on or after 18th November 2019. 

 

⬧ This decision will be beneficial to the taxpayers and reduce hardship caused due to 

wrongful rejection of refund claim on ground of time barring by relying on the 

rescinded Circular dated 15th November 2017. 

 

We will be glad to provide any elaboration or elucidation you may need in this regard. 
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