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EXECUTIVE SUMMARY
The Hon’ble Delhi Tribunal held that Dividend Distribution Tax (‘DDT’) is a tax
levied under Income Tax Act (‘ITA’) and any tax levied under the ITA is necessarily
subject to the provisions of applicable DTAA. It further held that though the
liability to pay DDT is on the company but the tax thereon is paid on behalf of the
shareholder. The provisions of DDT is introduced merely for easy administration.
Accordingly, the benefit of DTAA is allowed in respect to the rate of tax on
payment of Dividend.
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Giesecke & Devrient [India] Pvt Ltd Vs. The Addl. C.I.T Delhi ITAT
ITA No. 7075/DEL/2017
Facts
1. Giesecke & Devrient (India) Pvt. Ltd. (“The assessee”), is a 100% subsidiary of
Giesecke & Devrient GmbH, Germany (‘non-resident shareholder’). During the
year, the assessee has distirbuted dividend to its non-resident shareholder and
paid applicable DDT.
2. The assessing has filed appeal before Tribunal against the order of DRP on
various other grounds.
3. Before the Hon’ble ITAT the assessee has taken additional ground that the
dividend income taxable in the hands of non-resident shareholder under the
provision of India-Germany DTAA is more beneficial then DDT on dividend paid
by the assessee. The assessee contended for refund of excess DDT paid.
4. Issue before ITAT
Whether DDT levied in terms of section 115-0 of the Act should be restricted
to the rate of tax on dividends as provided in the applicable DTAA governing
non-resident shareholders.
Held
5. Tribunal admitted additional ground by referring to to the case of Maruti Suzuki
India Ltd 961/DEL/2014 wherein Tribunal, vide interim order dated 31.10. 2019,
admitted the additional ground for adjudication and the Hon’ble High Court of
Delhi in WP(C) 1324/2019, order dated 16.12.2019 dismissed the writ petition
of the revenue.
6. Sec. 4 of the Income Tax Act, 1961 (“the Act”) provides for charge of tax,
including additional income tax on the total income of every person. Since
section 4 is subject to provision of Income Tax Act, accordingly, the levy of
income tax, including additional income tax would be subject to the provisions
of Sec. 90 as well.
7. As per Sec. 2(24), dividend is included in the term “income”.
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8. Tax as defined u/s 2(43) “means income tax chargeable under the provisions of
this Act” hence “Tax” would cover DDT as levied u/s 115-O of the Act.
9. While concluding whether DDT is tax on the company or shareholder, the
Hon’ble ITAT referred to Sec. 115-O r.w.s 10(34) and held that it may appear
that DDT is a tax levied on the company and the dividend income is exempt in
the hands of the shareholders. However, on a careful reading of the
Memorandum to Finance Bill 1997 and 2003, it can be very well established
that the provisions of DDT was brought only to ease the administrative burden.
Even on an economic consideration, it can be concluded that the ultimate
burden of DDT is on the shareholders as it reduced the amount of surplus,
which otherwise would have been distributed to them as dividend. This stand
is even more clarified on a perusal of the relevant provisions of Finance Bill,
2020 dealing with the removal of DDT. Thus, ITAT held that DDT is tax, levied
on the company but ultimately borne by shareholders.
10. DDT is an additional tax levied u/s 115-O of the Act and hence, the said levy is
subject to Sec. 90 of the Act. Moreover, the fact that the liability to pay DDT
falls on the company does not bar application of treaty as the ultimate burden
falls on the recipient.
11. Tribunal then referred to India-Germany DTAA and held that the date of India–
Germany is 29.11.1996 whereas the section 115-O was inserted in the Act by
Finance Bill, 1997 which means that the DTAA between India and Germany is
pre dated to the amendment. Clause (2) of the aforesaid Article 10 clearly
mentions that the dividends may also be taxed in the contracting state on
which the company paying the dividend is a resident. However, a rider is also
put that if the resident is beneficial owner of the dividend, the tax so charged
shall not exceed 10% of the gross amount of the dividend.
12. ITAT relying on the judgement of Delhi High Court in the case of New Skies
Satellites 382 ITR 114 held that unilateral amendment in the act cannot
override the DTAA hence tax rates specified in DTAA in respect of dividend
must prevail over DDT.
13. The rate of DDT shall be subject to the provisions of the applicable DTAA. As
per Article 10(2) of the Indo-Germany DTAA (applicable treaty in the instant
case), the said rate shall be restricted to 10%.
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14. Para 4 of the said Article 10 also states that the provisions of Para 1 & 2 shall
not be applicable in cases where the recipient carries on business in the other
contracting state through a PE situated therein, in which the company paying
the dividend is a resident. However, that matter being a question of fact, needs
to be verified by the primary officer, that is, the Assessing Officer.
15. Accordingly, the ITAT allowed the additional ground on principal, subject to
verification, as stated above.
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We will be glad to provide any information, elaboration and elucidation you may
need in this regard.

From:
N. A. Shah Associates LLP
Chartered Accountants
Address: B 21-25 / 41-45, Paragon Centre,
Pandurang Budhkar Marg, Mumbai – 400013.
Tel: 91-022-4073 3000, Fax: 91-022-4073 3090
E-mail Id: info@nashah.com
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