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Editorial
WHEN THE GOING GETS TOUGH …………THE TOUGH GET GOING

The last month saw one of worst periods – probably the worst period – in the
history of mankind post civilization; if not in terms of the number of persons
affected or perished (so far) but at least in terms of the spread – lateral as well
as vertical - affecting almost every nook and corner of the planet. Never before
a catastrophe of such gigantic scale and of such all-pervasive nature has engulfed
the entire planet; without discriminating rich or poor, king or subjects, black or
white, the first world or the third world, and affecting almost all spheres of the
society at multi levels. Never in the history has one seen such complete lockdowns
of regions, states and even the entire countries, and for so long! The horror
scenes that we used to watch – and enjoy - only in movies in total comfort of air
conditioned theatres, with popcorns in hand and with the brat sense of security that
these are purely fictional or pertaining to mediaeval times, are now we are watching
live in news channels, with constant fear that it may knock our door any time!
This epidemic / pandemic of COVID 19 has broken so many records and has
so many firsts to its credit, be it in the field of physical and emotional health at
individual and society level, social science and medical science, governance at
various levels, commerce and economy, international relations and diplomacy,
physical social distancing and digital social nearing, ….., the list will be endless.
The management courses and management gurus are going to refer this period as a
case study for years. Surely, this will be one of the historic chapters in the annals
of modern civilization. Much has been written and heard and spoken, discussed
and debated and argued, analysed and dissected and, above all, forwarded in social
media, about COVID 19 than perhaps any other single topic in the recent history.

iii
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As said in a slight lighter vein, the history will be divided into two parts; BC and
AC - Before Coronavirus and After Coronavirus!
But one thing is clear: One tiny virus has brought the entire word to its knee;
to the abject surrender! Paradoxically, the mightiest, who considers itself as
invincible, is hit the hardest! The mankind, that has sent the explorer missions
beyond our solar system and is set to conquer Mars after conquering the Moon,
that has cloned animals and in the process of cloning humans, that has mastered
Artificial Intelligence, is finding itself helpless against this tiny virus! But then,
God has its own strange ways to remind the mankind who is the mightier and to
bring the mankind back to its senses, especially by sparing other living beings of
the planet from this punishment! And, the Mother Nature, the flora and fauna,
the animals, the birds have the last laugh!
But this experience has also taught many lessons to the mankind. As it is said,
experience is a very bad teacher; it tests you first and then gives you the lesson!
Here again, on the aspect of the lessons learnt, the list is endless with many first
to its credit. One hopes that this unfortunate tragedy makes the mankind somber,
after learning the lessons in a very very hard way!
But then, WHEN THE GOING GETS TOUGH, THE TOUGH GET GOING
This catastrophe has also brought out, and witnessed, brighter side of the humanitybe at individual level or at local level or social level. The list is endless here
again, thankfully! As it is said, the necessity is the mother of invention! People,
at individual level or at social level, have found new avenues to utilize the spared
time and energy - some of them quite innovative and some amusing - and get going
by overcoming the negativity. The social media is abuzzed with countless messages
and forwards, ranging from religious to spiritual to humorous to outrageously
hilarious, ranging from inspirational stories to comic reliefs. The era of social
distancing has brought the era of digital nearing! The enough time at hand to
introspect and retrospect may have positive impact, getting rid of undesirable habits
& attitude and acquiring new skills with refreshingly changed habits and attitude.
The people are now going to see, and appreciate, the world – be it the nature,
the other living beings on the planet, the scarce resources, the near & dears, the
society, the strangers - with new and fresh perspective. The much neglected and
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much undermined community dressed in white coats has emerged as new heroes
of the world!
That’s the other side of the mankind! The never-say-die spirit! The civilization has
withstood such tragedies in past; bouncing back out of shambles and ruins, though
severely bruised but ultimately bouncing back nonetheless! And then has rebuilt
the society from scratch! The present tragedy will be of no exception.
Let me end this editorial with one message received—
“TH E WOR LD I S CLOS E D FOR R E NOVATION. G RAN D OP E N I NG
SOON”

Vipul B. Joshi
Editor

v
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From the President
Dear Members,
Hope you and your family are taking good care of yourselves and are safe during one of the
most critical phases of our lifetime.
The Covid-19 pandemic has created havoc the world over and is very significantly going to
impact the global economy. While I am penning this communication, the total Covid-19 cases
detected world over are about 14.5 lakh and deaths about 83,000. More than 200 countries
are affected by Covid-19 and the worst affected countries are USA, Italy, Spain, France and
Germany. The Covid-19 outbreak originated in China but China took all the necessary measures
to prevent its spread and more or less it has extricated itself from the precarious situation. The
outbreak of Covid-19 is perhaps one of the biggest calamities the world has faced in the last
hundred years.
India initially understood the severity of the possible impact of the Covid-19 towards the end
of February. As of now, the total number of cases detected in India are about 5300 and deaths,
164. The number of cases are relatively less despite the extent of India’s population, thanks to
the measures taken by the Health ministry and the Government of India in a timely manner.
Following the Janta curfew on 22nd March, the Prime Minister of India, Shri Narendra Modi,
announced the lockdown period of 21 days ending on 14th April. Thanks to this lockdown, and
many other measures, the numbers of cases in India are restricted despite the huge population
of 1.3 billion. The Prime Minister, Shri Narendra Modi, has got a lot of appreciation from the
world leaders, for the manner in which the situation is handled in India, despite the extent of
challenges that the Country has.
As it is, there was a slowdown in the Indian economy and the global economy for the past
couple of years .The Covid-19 pandemic has aggravated the problem so much, that it would
take at least a year for the global economy to revive. One of the worst repercussions of the
pandemic is the threat of many people losing their jobs; and daily wage earners unable to
make both ends meet. Lot of NGOs and individuals have been doing yeoman service by giving
free food to such people and by extending a lot of other help to the affected people. The PM
Cares Fund also has been getting huge donations from various industrial houses and people
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across the country. In this critical situation, the uninterrupted service rendered by the doctors,
nurses, paramedical forces, policemen, sweepers etc, at the risk of their own lives, is indeed
very commendable and praiseworthy. The Prime Minister had rightly suggested clapping for five
minutes in the honour of such persons by all the countrymen on 22nd March 2020.
Poor people are so badly affected due to the pandemic that the Government has rightly
announced a relief package of ` 1.7 lakh crore for them. The Finance Ministry has given quite
a few relaxations for various tasks of statutory compliance by extending the due date to 30th
June 2020, which has given some respite to all the stakeholders and professionals. SEBI also
has extended the date for publishing audited results by the listed companies from 30th May to
30th June which was very much necessary. The RBI also has given relief by granting extension
of loan repayments. Thus there have been measures from all the quarters of the Government
to give financial and other reliefs to all concerned.
Every crisis serves as a learning opportunity for organizations and this pandemic is proving to
be quite the lesson. With the entire nation on lockdown, organizations have had no choice but
to think of their business continuity and contingency plans. Numerous companies have started
‘work from home’. Though, remote working also has its limitations and cannot be carried out
by other sectors like retail, hospitality, or manufacturing etc.
Every crisis throws an opportunity and India will probably have chance to capture the world
market share by indigenous production of goods which should also support he ‘make in India’
campaign. One of the positive sides of this lockdown is that people have come together ,
the people are able to spend quality time with their family, which otherwise hardly happens
in the fast paced life that we live in , many have got time to revive their old hobbies and
more importantly people have learnt to live with limited means and live a more healthy and
disciplined life.
Considering the hardship faced by all the stakeholders and professionals due to the lockdown,
the Law and Representation Committee, proactive as always, made a representation for
extension of various dates including the dates under the VsV Act, 2020. Another representation
was made jointly with six other Sister Organisations for relief in respect of TDS provisions,
recovery of demand and for validity of certificates issued under section 197. Representations
have also been made on the M CA Consultation Paper on Audit Independence and
Accountability and on draft rules on CSR. The representations are available on the Chamber’s
website.
The past month witnessed as many as fifteen events conducted by various committees and the
Study Circle at Hyderabad. Due to the restrictions on public gatherings by the Health Ministry
,two major events in the month of March viz Panel discussion on Vivad se Vishwas Act ,2020
and lecture meeting on CARO, 2020 were converted into the Web casts which met with an
overwhelming response with logins by large number of members for both the events. Most of

vii
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the other events were also in the form of webinars due to the restrictions on public gathering.
Hyderabad Study Circle very successfully organized four days’ course on MLI where for two
days, the sessions were conducted virtually. The efforts of the Study Circle in organizing this
course are laudable and they successfully completed the course by converting some of the
sessions into webinars. Students Committee organized a very useful orientation course for the
students, part of which was in the form of webinars.
Due to the lockdown, there is a restriction in organizing seminars .However the enthusiasm of
the Chairmen of various committees in organizing various seminars/study circles in the form of
webinars has not receded a bit. From 1st April till 14th April, 12 webinars have been planned.
All the webinars which got concluded till 8th April have received very good response. The
effort and contribution] of the IT Connect committee in organizing these webinars is indeed,
laudable.
Although the GST Act is almost three years old statute, there are lot provisions in the Act
where there is lack of clarity and there are controversial provisions too. Therefore the Journal
Committee has rightly thought of this issue which is - ISSUES, IRRITANTS, UNCLEARED
CONCEPTS AND CONTROVERSIES IN GST. I thank all the authors for sparing their
valuable time for a noble cause.
Let us all pray and wish that the whole universe comes out of the current situation at the
earliest. During this calamity, everyone has to do his bit to reduce sufferings of his fellow
compatriots. In this context, I would like to sign off with a shloka

menm$eMeeqkeÌleë ®e Meleced, MeleMeefkeÌleë oMe DeefHe ®e ~
oÐeele DeeHeë ®e ³eë MekeÌl³ee, meJex legu³eHeÀueeë mce=leeë
ceneYeejle
One who is capable of offering thousand, give hundred and one who can afford hundred give
ten, One who cannot afford either may offer water. All would get equal credit (punya) for their
charity as per the ‘Dharma Shastra’.

VIPUL K. CHOKSI
President
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Special Story — Registration under GST

Registration under GST
CA Sunil Gabhawalla

1.

Introduction

G ST is comprehensive indirect tax levy on
all supplies of goods or services or both made
in the course or furtherance of business for a
consideration. It is by now a commonplace
knowledge that due to the dual nature of the
GST levy, it necessarily becomes State specific.
Further, due to the destination-based consumption
tax principle, it is also an accepted principle
that the State component of the tax should
accrue to the consuming State. This preliminary
discussion brings us to an important dichotomy
presented under GST. Though the taxable event
is ‘supply’, there would be two stakeholders to
the tax levied on such supply – the Centre and
the State. In view of multiplicity of States/UTs,
there could be two stakeholders vis-à-vis the State
component of the tax as well. This article links
the aspect of registration under GST with the
conflicting objectives of the State Governments as
a stakeholder and bears relevance since there is
no concept of PAN India centralised registration
under GST laws.
2.
Understanding the Dichotomy
The issue can be best understood through an
example of a corporate training institute located
in Mumbai. One of its’ clients is a corporate who
is located in Gujarat and sends its’ executives
to Mumbai to attend the training and the
said training benefits the company’s growth.
Continuing the principle of destination-based
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consumption tax, the ‘economic beneficiary’
of the State component of the tax should be
Gujarat since the consumption of the training
service happens in Gujarat being the place
where the business of the corporate is located.
This also helps in maintaining the credit chain
and avoiding cascading effect. However, since
the training institute is located in Mumbai and
since the levy is generally on the supplier, it
is not administratively and legally feasible for
the Gujarat State to exercise jurisdiction over
the training institute and enforce compliance.
Therefore, the administrative jurisdiction of
the supply and the consequent tax collection is
assigned to the Maharashtra State being the State
closer to the supplier. This would require the
supplier to register in the State of Maharashtra.
3.
Importance of Registration
The above dichotomy explains the importance
of registration in the correct State from the
perspective of the Governments. However, it is
important to register in the correct State even
from the perspective of the taxpayer. As shall be
discussed later, Section 22 obliges the tax payer to
register in each of the correct States from which
he makes supplies and does not provide a choice
of registering in the State of his liking. Along with
registration comes the obligation to pay tax and
comply with the myriad of provisions of the GST
Law. However, the registration also brings with
it the advantage of claiming input tax credit and
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consequential refunds. Such benefits are provided
only to registered persons under the GST Law.
4.
Provisions
Section 22 of the CG ST Act deals with the
obligation to register under the GST Law. Section
22(1) is relevant and is reproduced below:
Every supplier shall be liable to be registered under this
Act in the State or Union territory, other than special
category States, from where he makes a taxable supply
of goods or services or both, if his aggregate turnover in
a financial year exceeds twenty lakh rupees
The above provision clearly casts the registration
obligation on the supplier in the State from where
he makes a taxable supply and accordingly grants
the administrative jurisdiction of the supply to the
authorities who are closer to the place of origin
of supply.
While most of the provisions of the CGST and
the SGST Laws are similar, Section 22 of the
SGST Act has a small variation. The relevant
provision under the Maharashtra SGST Act is
reproduced for ready reference:
Every supplier making a taxable supply of goods
or services or both in the State shall be liable to be
registered under this Act if his aggregate turnover in a
financial year exceeds twenty lakh rupees
It appears that the obligation to register under
the State Law is slightly narrower as compared to
the obligation to register under the Central Law.
However, in view of Section 26 of the CGST
Act, both the Centre and State registrations are
simultaneous and co-terminus. Therefore, for all
practical purposes, one can look at the wider
obligation for registration cast under the Central
Law i.e. a person is liable for registration in each
of the States ‘from’ where he makes a taxable
supply.
Having said so, the question which still needs to
be addressed is ‘how does one identify the State
from where the taxable supply is made?’. On a
perusal of the law, it is evident that there are no
specific provisions under the Act or the Rules to
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lay down principles or guidelines for determining
the place ‘from’ where the supply is made. Section
2(71) of the Act does define the phrase ‘location of
the supplier of service”. However, the said phrase
determines the location of the supplier of service
based on the place ‘from’ where the supply is
made rather than determining the place ‘from’
where the supply is made based on the location
of the supplier. More importantly, the said phrase
is used in totally different context under the
IGST Law for determining the place of supply or
the nature of the transaction being intrastate or
interstate supply. Therefore, one cannot say that
the said definition provides a definitive answer to
the question. It would also not be out of place to
mention that the definition falls short at merely
defining the location of supplier of service and
provides no reference whatsoever to the location
of supplier of goods.
5.

Is Registration under GST premisespecific or person-specific?
The presence of the definition of the “location
of supplier of service” referred to above along
with a loose sprinkling of various definitions like
‘fixed establishment’, ‘business establishment’,
‘place of business’, ‘principal place of business’,
etc. along with the emphasis of the legacy taxes
(esp. central excise) has practically resulted in
an over-emphasis on the concept of ‘premises’.
One therefore tries to look at the location of the
supplier (not only in case of services but also
in the case of goods) and accordingly attempts
to lay down a principle that the supply is made
‘from’ that location. In the absence of very
clear guidance emanating from the law, this
approach is fraught with risks and results in the
oversimplification of the issue.
At the outset, Section 22 obliges every person
to register in the State ‘from’ where the supply
is made. No reference is made to the premises/
establishments located in the State ‘from’ where
the supply is made. Further, the law requires
casual taxable persons as well as non resident
taxable persons to register in the State from
where the supply is made. Both these classes of
taxpayers are defined and the common thread is
that in both these cases, the taxable person does
SS-VII-2
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not have a fixed place of business in the State/
country. It is therefore very evident that the
existence or the absence of fixed place of business
cannot determine whether the supply is made
‘from’ a specific State or not and consequentially
cannot determine the obligation to register in
that State. More importantly, since GST is a
transaction specific law, the past act of obtaining
a registration in a particular State cannot by
necessarily implication mean that all subsequent
supplies can be considered to be made ‘from’ that
‘premises’ and therefore ‘from’ that “State”.
In view of Section 22 as well as Section 25(2), it is
felt that unlike the legacy laws like central excise
and service tax, the registration under the GST
law is person specific and the reference to “place
of business” is merely incidental. Indeed, Section
25(2) grants by default a single registration to a
single person across the State irrespective of the
number of premises. Unlike the service tax and
central excise laws, the entire GST Law neither
defines the term “registered premises” nor does
it refer to the said term in any of the provisions
of the law.
The term ‘place of business’ is defined under
Section 2(85) and has been referred to in certain
provisions of the law. However, the provisions
dealing with registration do not specifically
reference this concept except as a concession
permitting a supplier to obtain separate
registrations for each place of business. Rule 10
requires the mention of the principal place of
business and additional places of businesses in the
application of registration but that requirement
is similarly placed with a myriad of other
information which is traditionally expected at the
time of registration.
6.

Interpretation of the Definition of
“Location of Supplier of Service”
As stated earlier, the term ‘location of supplier of
service’ is defined under section 2(71). While the
said definition draws support on the place ‘from’
where the supply is made rather than define
the place ‘from’ where such supply is made, the
said definition has huge significance since the
entire concept of intra-State /inter-State supply

SS-VII-3

is dependent on the correct identification of the
location of supplier of service.
Section 2(71) defines the term ‘location of supplier
of service” as under:
“location of the supplier of services” means,—
(a)

where a supply is made from a place of business
for which the registration has been obtained, the
location of such place of business;

(b)

where a supply is made from a place other than
the place of business for which registration has
been obtained (a fixed establishment elsewhere),
the location of such fixed establishment;

(c)

where a supply is made from more than one
establishment, whether the place of business
or fixed establishment, the location of the
establishment most directly concerned with the
provisions of the supply; and

(d) in absence of such places, the location of the usual
place of residence of the supplier
Under the service tax law, the phrase ‘location of
the service provider’ was used for determination
of service tax in case of cross border transactions.
The said term was similarly defined and the
Education Guide provides a detailed guidance on
the principles on the basis of which such location
should be determined. Useful reference may be
made to para 5.2 of the Education Guide.
As already stated earlier, the above definition
applies only for supplier of services and not
for supplier of goods. This therefore presented
significant challenges in the determination of the
location ‘from’ where the supply is made in the
case of goods.
7.

Clarification in case of movement of
goods from one State to another for
further supply on approval
The CB IC vide Circular 10/2017- G ST dated
18.10.2017 provided a clarification in the context
of suppliers of jewellery who are registered in
one State but may have to visit other States (other
than their State of registration) and need to carry
the goods (such as jewellery) along with them for
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supply on approval. In such cases if jewellery etc.
is approved by the buyer, then the supplier issues
a tax invoice only at the time of supply.
The issue presented before the Board was that
the suppliers are not able to ascertain their actual
supplies beforehand and ascertainment of tax
liability in advance is a mandatory requirement
for registration as a casual taxable person and
therefore the supplier is not able to register as a
casual taxable person in the Other State.
In the above context, the Circular clarifies that all
such supplies, where the supplier carries goods
from one State to another and supplies them in
a different State, will be inter-state supplies and
attract integrated tax in terms of Section 5 of the
Integrated Goods and Services Tax Act, 2017.
The above clarification implicitly suggests that the
registered office in one State can be considered as
the place ‘from’ where the supply is made for the
purpose of the implementation of the GST Law.
While the said circular is benevolent to the trade,
a plain reading of the law does not provide any
backing to the said viewpoint.
It is a trite law that Circulars are not binding on
the judiciary. In view of the dual GST concept,
one will also need to review that a CBIC Circular
is binding on the State Authorities.
8.

Advance Rulings in the context of
Supply of Imported Goods from the
Port of Import
A similar issue arises in the case of an importer
of goods who has his registered place in one
State (say Maharashtra) but imports goods at a
port located in another State (say Tamil nadu).
In order to optimise logistics, he may choose
to temporarily store the goods in a customs
warehouse or even a private warehouse and may
thereafter directly despatch the goods from the
said warehouse/port to the customer location.
Advance Ruling was sought on determination
of the place ‘from’ where the supply is made.
A series of advance rulings have held that the
registration is not required in the State where

the port/warehouse is located and the location
of the importer as mentioned in the bill of entry
can be used as the basis to determine the State
‘from’ where the supply is made. Reference may
be made to the rulings of Gandhar Oil Refinery
(India) Limited 2019 (26) GSTL 531, Sonkamal
Enterprises Private Limited 2019 (20) GSTL 498
and Aarel Import Export Private Limited 2019
(26) GSTL 261.
In each of the above cases, the application for
advance ruling was moved in the State where
the registered premises was located. It would
be interesting to observe whether similar
outcome would be achieved if the application
was moved in the State where the warehouse/
port was located. Further, in view of the limited
applicability of advance rulings and limited State
level jurisdiction of advance ruling authorities, it is
not very clear whether these advance rulings can
act as shield in case the tax authorities of the State
where the port is located initiate action to assert
their administrative jurisdiction
In fact, in the context of determination of the
State from where the supply is made in the
case of leased plot located in a State other than
the State where the tax payer is registered, the
Advance Ruling Authority of the Rajasthan State
abstained from providing its reply stating that
its’ jurisdiction is restricted only to the State of
Rajasthan.
9.
Conclusion
GST is expected to be “One Nation One Tax”.
However, due to the dual nature of GST, the
State Governments, Legislatures and authorities
become important stakeholders in the entire
ecosystem. The inherent dichotomy presented due
to the destination based consumption tax principle
can result in dis-similar positions taken by the
revenue authorities. It is therefore important
that just like the IGST Act prescribes detailed
guidance to determine the place of supply (i.e.
the TO limb of the supply), a detailed guidance
to determine the place from where the supply is
made is provided under the IGST Act itself.
mom
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Single, Composite and
Mixed Supply
CA Naresh Sheth

Preamble
The central theme of this issue is “Irritants,
unclear concepts and brewing controversies in
GST”. The topic allotted to me is an apt topic
perfectly fitting into theme of issue.
Ever increasing complexities of businesses,
evolving new business models, high tax stakes,
tug of war between tax payers and tax collectors,
efforts to optimise tax incidence etc. will
surely keep this topic relevant, debatable and
evergreen in time to come. There has been
substantial litigation on this issue in developed
nations including members of European Union.
Looking at tendency of Indian tax payers and tax
administrators, I apprehend that the Courts will
be flooded with litigation on this subject.
In this article, the terms “CGST Act” and “CGST
Rules” represent “Central Goods and Services Tax
Act, 2017” and “Central Goods and Services Tax
Rules, 2017”.
Importance of this Concept
GST is a comprehensive single indirect tax levy
on supply of goods, services or both. Legislation
broadly categorizes supply into “Supply of Goods”
and “Supply of Services”. It further categorizes
Goods and Services into various baskets attracting
different tax rates i.e. 0.25%, 1.5%, 3%, 5%, 7.5%,
12%, 18% and 28%. Appropriate characterization,
categorization and classification of transaction
determines the following:
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•

Time of Supply

•

Place of Supply

•

HSN/SAC classification

•

Tax rates

•

Eligibility to exemption

•

Eligibility to input tax credit

Thus the GST implications of transaction mainly
depends on “classification, characterization, and
categorization of such transaction”.
The classification does not pose much challenge in
case of identifiable individual goods or services. It
poses greater challenge for tax payers, legislators
and tax administrators in supply involving
combination of goods, services or both as each
individual constituents of such supply may have
different tax rates, exemptions, place of supply or
time of supply. This could be a fertile breeding
ground for brewing controversies and never
ending litigation. In view of this, the legislators
thought it fit to bring clarity as to tax treatment
on this aspect. The GST legislation, therefore,
defines terms “Composite Supply” and “Mixed
Supply” in Sections 2(30) and 2(74) of CGST Act
respectively and it also provides for special tax
treatment for such supply u/s. 8 of CGST Act.
Tax implications hugely differs for single supply,
composite supply and mixed supply and hence
understanding of these concepts is absolutely
necessary.
April 2020 | The Chamber's Journal

| 15 |

Special Story — Single, Composite and Mixed Supply
As discussed above, tax treatment of any
transaction depends on its categorization and
classification. It is, therefore, incumbent for tax
payer to identify whether his transaction is that
of goods, services or both. Having done this,
one needs to segregate transaction into single
supply, composite supply or mixed supply to
assess correct tax implications of the transaction.
The process for such segregation is summarized
as under:
•

Identify a “single” or “Individual” supply.
A simple transaction of supply of grocery
or giving professional advice are classic
illustrations of single or individual supply.

Supply”, “Composite Supply”, “Mixed Supply”
or “Segregated Supply”. Such concepts have
evolved in EU VAT laws through jurisprudence.
Indian legislators, out of abundant precautions
(and rightly so) defines terms “Composite Supply”
and “Mixed Supply” u/s. 2(30) and 2(74) of CGST
Act, respectively. Indian legislators have imbibed
and incorporated principles emerged in European
jurisprudence while defining “Composite Supply”
and prescribing its tax treatment. However, term
“Mixed Supply” and its tax treatment is a novel
concept developed by Indian legislators to use it
as “anti-avoidance tool”.
After introduction of GST, CBIC came out with
detailed flyer on the subject. There has been
Industry Specific circulars for printing services,
auto garage services, bus body building, health
care services etc. on this subject. There are many
interesting advance rulings revolving around these
concepts.

•

If transaction involves combination of two
or more activities, goods or services which
are supplied in conjunction with each
other, the transaction may not be a “single”
or “individual” supply.

•

If supply is not a single supply, checkup whether it is a “composite supply” as
defined u/s. 2(30) of CGST Act. If answer
is yes, determine tax treatment accordingly.

All the above are indeed useful for understanding
the complicated and highly subjective concepts
involving huge tax implications.

•

If transaction is neither a “single supply”
nor a “composite supply”, it is a mixed
supply as defined u/s. 2(74) of CGST Act
and is to be taxed accordingly.

Single or Individual Supply

•

If transaction is not a single supply,
composite supply or mixed supply, it
would be “segregated supply”.

Genesis of Concept
The concept of Composite Supply is not new
in Indirect Tax. It is analogues to concept of
“Bundled Services” as provided in Section 66 F
of Finance Act, 1994 (“Service Tax legislation”).
The concept was well explained in Para 9.2
of Education Guide, 2012 issued by CBEC on
introduction of negative list based taxation. There
are quite a few service tax decisions on these
issues.
European Directives, 2006 on VAT and also
U K Act, 1994 do not define terms “Single
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Meaning
Term “Single Supply” or “Individual Supply” is
not defined under GST legislation. One has to
apply common sense to understand meaning of
these terms. In simple words, single supply would
mean transaction other than multiple supply
involving two or more constituents supplies. One
clearly needs to distinguish between “activity”
and “supply”. An activity or activities culminates
into supply. A single supply may consists of one
or more than one activities. It would be a grave
error to treat every individual activity as “supply”.
Single or Multiple activities may constitute a single
supply
A single supply may have various constituent
activities. A manufacturer, in order to sell
goods, undertakes various activities starting
from procurement of raw materials, carrying
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out manufacturing process, storing, packing,
transportation, delivery etc. These all are
the constituent activities culminating into a
single supply. It would be wrong to say that
manufacturer provides multiple supply of services
and goods to consumer. All precedent activities of
manufacturer results into a single supply of goods.
Goods or services used or consumed in course of
supply
Supplier may consume various goods and/or
services for providing supply to his customers.
There is a subtle difference between multiple
supplies and use of goods or services in course of
supply. The consumables and spares consumed
in course of providing repairs and maintenance
services cannot be regarded as separate supply
in addition to labour services. Similarly printer
consumes paper, ink and also uses software for
execution of printing contract. The printing
cannot be regarded as multiple supply. It is a
single supply of printing services only.
Incidental or integral activities to the supply
Usually there are incidental activities without
which supply cannot be completed. Take a
simple example of grocer. He exhibits varieties
of grocery, weighs and packs and delivers the
grocery to the customers. The delivery could be
hand delivery or home delivery. These all are
incidental activities to supply of grocery. It is not
a case of multiple supply i.e. sale of grocery and
provision of packing and delivery services.
Liquid medicines, eye drops or ear drops cannot
be sold without container. Such container is
purely incidental to medicine supply. It is not an
independent or additional supply.
Similarly in case of a written opinion given
by professional, paper and ink are incidental
supply. Similarly providing comfortable ambience,
customary hospitality to client visiting office are
also incidental to professional services. It would
be farfetched and weird position to treat all these
as multiple supplies.
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Common sense approach for determining nature
of supply
A common sense approach should be adopted for
determining whether supply is “single indivisible
supply” or “multiple supply”. The common sense
approach based on social and economic realities
governing trade or transaction should be applied
for determination of nature of supply. The House
of Lords in Dr. Beynon & Partners vs. CC E
[(2005) 1 WLR 86] held that in case of medical
treatment, administration of drugs is an essential
and integral part of health services. Similarly
accommodation and food provided to patient are
also incidental or integral part of health services.
It would be patently wrong (rather perverse) to
tax medicine, drugs, hospital accommodation,
food provision etc. as individual and independent
supplies.
Deemed to be single supply under statute
Following multiple or composite supply are
deemed to be single supply under Schedule II to
CGST Act:
Entry No. Description/Remark
5(b)

Sale of under construction residential
flats or commercial units. It
comprises of provision of various
services such as planning, liasioning
with local authorities, obtaining
approvals, designing, supervising,
co-ordinating with various agencies
etc. in addition to transfer of
construction material and provision
of labour services. All these activities
are deemed to be single supply of
construction services.

5(d)

Development, design, programming,
customization,
adaptation,
up gradation, enhancement,
implementation of information
technology software. Usually any
software assignment comprises of
more than one of above constituents.
However, this is deemed to be single
supply of software services.
April 2020 | The Chamber's Journal
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Entry No. Description/Remark
6(a)

6(b)

Heading

Works contract service as defined
U /s. 2(119) of CG ST Act. It is
combination of multiple supplies of
materials, labour and other services
necessary for execution of contract.
This is deemed to be single supply
of works contract service.
Restaurant and outdoor catering. It
consists of supply of food and also
services. It is deemed to be a single
supply of service.

These supplies are in nature of composite supply.
However legislation treats it to be single supply
and hence no necessity to refer to Section 8
of CGST Act for giving special tax treatment
to such supply. Legislation neither permits tax
collector nor tax payer to vivisect above referred
supplies into different supplies and tax individual
component of supplies at applicable rates. It is
also not permissible to treat above supplies as
“mixed supply” and give special tax treatment as
prescribed u/s. 8 of CGST Act.
Honourable Tribunal in case of Daelim Industrial
Co. Ltd. vs. CCE, Vadodara [2003-TIOL-110CESTAT-Delhi] held that works contract cannot
be vivisected to tax its constituent service
components. Honourable Supreme Court
dismissed departmental SLP against this decision
[2004-TIOL-66-SC ST]. The ratio laid down in
above judgement would apply to Schedule II
supply also. It means above referred supplies
cannot be vivisected to convert such supply into
individual and independent supplies.
Whether entry in rate Schedule is relevant to treat
certain supply as single supply?
There are specific entries in rate schedule such as:
Heading

Entry/Remark

9965

Entry (i), (ii), (iii), (iv) and (v) cover
transportation of goods by Rail,
Road, Vessels or Pipe Line.
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Entry/Remark
Entry (vi) covered multi modal
transportation of goods and rate of
tax is 12%.
Does this mean multi-modal
transportation, involving two or
more modes of transportation, is a
single supply or composite supply?

9987

Maintenance, repairs and installation
(other than construction) service.

9995

Services
of
organisation.

membership

Whether above-referred supplies classified
separately under rate schedule are single supplies?
If so, whether tax payer can vivisect it in to
various constitutes supplies and tax it accordingly.
Usually multi-modal transportation service
comprises of many constituents services of which
ocean freight is predominant. If such supply
is treated as composite supply and taxed as
provided in Section 8, entire supply would be
exempted. If treated as single supply (not a
composite supply) it would be taxed at 12%.
Section 2(30) read with Section 8 of CG ST
Act determines the nature of supply and its tax
treatment. It is akin to levy provision. The rate
schedule provides tax rates for computation of
tax liability. A view, therefore, can be taken that
rate schedule cannot determine the levy and
tax treatment. Rate schedule should follow levy
provision and not vice-a-versa.
Tax implications of single supply
Once nature of supply is determined to be a
“single supply”, the appropriate HSN/SAC Code
should be found out and corresponding tax rate
should be applied. The time of supply, place of
supply, exemption etc. should be decided on the
basis of categorisation and classification of such
single supply.
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Composite Supply
As discussed earlier, the composite supply is
subset of multiple supplies. The presence of two
or more supplies is a pre-requisite for multiple
supplies which can further be categorized
as “composite supply”, “mixed supply”
or “segregated supplies”. One needs to first
test whether supply under consideration is a
“composite supply” or not? If not, it would either
be a “mixed supply” or “segregated supplies”.
Whether “composite supply” is a new concept?
Composite supply, which has emerged in GST,
is not a new concept. Section 7 of MVAT Act
provided that in case of packed goods, packing
material (even though charged separately) would
attract tax rate as applicable to goods. In other
words, goods and packing material is treated as
“composite supply”.

Illustration: Where goods are packed and transported
with insurance, the supply of goods, packing materials,
transport and insurance is a composite supply and
supply of goods is a principal supply.
Pre-requisites of composite supply
Following are pre-requisites of composite supply:
a)

Supply should be made by a taxable person

b)

it should consist of two or more taxable
supplies;

c)

supplies should be naturally bundled;

d)

it should be supplied in conjunction with
each other in ordinary course of business;
and

e)

one of such supplies should be a principal
supply.

Honourable Bombay High Court in case of
Shantilal Kunvarji & Co. [(1995) 99 STC 173
(BOM)] held that Sales tax cannot be collected
on packing material where dealer is not liable to
sales tax on goods.

All the above conditions and prerequisites are
cumulative.

Section 66F of Finance Act, 1994 (“service tax
legislation”) dealt with concept of “Bundled
supply” which is akin to the concept of composite
or mixed supply. Section 66F(3) of service tax
legislation defined “bundled service” to mean
bundle of provision of various services wherein an
element of provision of one service is combined
with an element or elements of provision of any
service or services.

Supply should be made by a taxable person
Taxable person is defined u/s. 2(107) of CGST
Act to mean a person who is registered or liable
to be registered u/s. 22 or 24 of the CGST Act.
Following are non-taxable persons and supply
made by them would not be a composite supply
even if it consists of two or more supplies:
•

Supplier having turnover below threshold
limit

Definition of “Composite Supply”
The term “composite supply” is defined u/s. 2(30)
of CGST Act as under:

•

Supplier exclusively engaged in exempt
supply, such as health care services

•

Dealer in alcohol for human consumption

•

Dealer in petroleum products

•

Supplier exclusively dealing in supply
liable to reverse charge mechanism such as
lawyers, GTA etc.

Composite supply means a supply made by a taxable
person to a recipient consisting of two or more taxable
supplies of goods or services or both, or any combination
thereof, which are naturally bundled and supplied in
conjunction with each other in the ordinary course of
business, one of which is a principal supply;
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Let’s analyse each of above pre-requisite of
composite supply.
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The concept of “composite supply” is totally
irrelevant for above referred non-taxable persons
as they are not liable to GST. However, use of
term “taxable person” may create an issue where
tax liability is to be discharged by recipient under
reverse charge. GTA may provide various services
such as transit warehousing, loading, unloading
etc. As GTA is not a taxable person, such services
may not be regarded as “composite supply”. Does
this mean that it is a “mixed supply” attracting
higher tax rate of 18% as against 5% payable for
GTA services under reverse charge? Or it does
not remain GTA services and hence liable to tax
in the hands of GTA under forward charge. It
appears to be an unintended drafting error. CBIC
should come out with appropriate clarification to
avoid probable litigation on this issue.
Supply should consist of two or more taxable
supplies
Taxable supply is defined U/s. 2(108) of CGST
Act to mean a supply of goods or services or both
leviable to tax under the Act. Section 9 of CGST
Act contemplates levy on all supply of goods
or services except alcoholic liquor for human
consumption and petroleum products. These two
are non-taxable supplies.
Exempt supplies or NIL rated supplies are taxable
supplies which are exempt under notification or
Nil rated. Bundle supply of two or more taxable
supplies constitutes “composite supply”. If in a
bundle of two supplies one is non-taxable supply,
then such bundled is not a “composite supply”.
Take example of Restobar serving alcohol and
food in co-joint manner. Though this is naturally
bundle supply, it is not a “composite supply”
as defined u/s. 2(30) as it has only one taxable
supply (food serving) and alcohol is not leviable
(or non-taxable) under GST. One cannot take a
position that it is a composite supply (with alcohol
being a principal supply) and hence entire bundle
of supply is not taxable. On the contrary, if single
price is charged for serving of food and alcohol, it
would fall under definition of “mixed supply” and
entire bundle (including value of alcohol) would
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be taxed at rate applicable to restaurant sales.
Most of restaurants treat service of alcohol and
food as segregated or separate supplies by issuing
separate bills for alcohol and food or showing it
as separate line items. The restaurant usually pays
VAT on alcohol and GST on service of food.
Supplies should be naturally bundled and supplied
in conjunction with each other in ordinary course
of business
Following are most crucial conditions (perhaps
highly subjective also) for a bundled to qualify as
“composite supply”:
•

Constituent supplies are naturally bundled;
and

•

Same are supplied in conjunction with each
other in ordinary course of business

The term “naturally bundled” is not defined in the
Act. One has to understand this phrase applying
common parlance test, dictionary meaning,
clarifications by tax authorities, erstwhile indirect
tax legislations and jurisprudence (Indian as well
as foreign).
Bundle usually refers to bunch of goods or
services fastened, bound or wrapped together.
It implies close binding or grouping together for
convenient handling or enjoyment of goods or
services. Several products or services are offered
for sale as one combined package may be at
single price or different prices for constituent
elements.
Constituent’s supplies are to be supplied in
conjunction with each other. The phrase “in
conjunction with” means in combination with or
together with (Merriam-Webster Dictionary). As
per Collins Dictionary the phrase “in conjunction
with” means the two things are done or used
together. Conjunction here would mean some
connection, relation or common purpose for
supplying or acquiring these goods in bundle.
The bundled supply becomes “composite supply”
when it is naturally bundled in the ordinary
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course of business. If it is not naturally bundled, it
becomes “mixed supply” or “segregated supplies”.
The tax implications widely differ in all such
cases.
The definition of “composite supply” given
u/s. 2(30) of CGST Act gives a simple illustration
of composite supply. It says where goods are
packed and transported with insurance, the supply
of goods, packing materials, transportation and
insurance is a “composite supply”.
The Education Guide, 2012 issued by CBEC in
negative list based service tax regime and flyer
issued by CBIC in GST regime, give following
examples of composite supply:
•

Air transportation services wherein element
of transportation of passenger is combined
with on board catering services

•

A hotel providing 4 days/3 nights package
with breakfast

•

Conference services provided for lump
sum price for accommodation, meals,
conference hall, business centres, access to
fitness centre etc.

•

If the nature of services is such that one
of the services is the main service and
other services combined with such service
are in nature of incidental or ancillary
services which help in better enjoyment
of main service. For example stay in hotel
is often combined with laundering of 3
or 4 clothing free per day. This could
be naturally bundled service in ordinary
course of business.

•

Other illustrative indicators, not
determinative, but indicative of bundling
or services in ordinary course of business
are:


-



Whether supply is naturally bundled in ordinary
course of business depends on normal or frequent
practices followed in trade or business. CBEC
in Education Guide, 2012 and CBIC in its flyer
have highlighted probable indicators for deciding
whether supply is in ordinary course of business
or not:
•

•

The perception of consumer or service
receiver. If large number of service
receivers reasonably expect such services
to be provided as package, then such a
package would be treated as naturally
bundled in ordinary course of business.
Majority of service providers in particular
area of business provide similar bundle of
services. For example, bundle of catering
on board and transport by air is a bundle
offered by majority of airlines.

SS-VII-11

customer pays single price for bundle,
no matter how much of the package
they actually use

Elements are normally advertised as
package
-



The passenger not taking on
board meal or other facilities
like pillow or blankets is not
entitled for refund or rebate in
fare.

Tour operator is best example
of composite services which is
normally advertised as package.
In fact term “packaged tour” is
very popular and commercially
well-known concept.

The different elements are not
available separately
-

In some services different
elements are not separately
available. The classic case
would be that of sale of under
construction flat wherein
customer
may
pay
for
preferential location, floor rise,
parking space, infrastructure
facilities such as club house,
gym, swimming pool etc. in
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in contract, their inter dependency
would be an indicator of composite
contract. Cross fall Breach Clauses
(“CFB”) would indicate whether nonpayment for one element or nondelivery on one element will affect
overall supply. CFB clause in contract
is a good indicator of existence main
aim of contract and ancillary aim.

addition to basic price of flat.
All these additional amenities,
facilities, elements are not
separately or independently
available to buyer. One cannot
buy floor rise or preferential
location without buying a flat.
The West Bengal Authority
for Advance Ruling in case
of Bengal Peerless Housing
Development
Company
[2019-TIOL-137-AAR] held that
sale of under construction flat,
preferential location service,
right to use car parking space
and enjoyment of club, gym,
swimming pull, conference
hall etc. are naturally bundled
and it is “composite supply”
liable to tax at rate applicable to
sale of under construction flat.
However, appellate advance
ruling authority in the same
case [2019-TIOL-6 8-AAARG ST] reversed the ruling of
the advance ruling authority in
respect of preferential location
charges and other such charges.
In short, all such charges are
taxed at normal rate i.e. without
the rebate for the land portion.


The different elements are integral
part of overall supply. If one or more
is removed, the nature or quality of
supply would be affected
-



In case of dry cleaning services,
ironing of cloth is an integral
to such service. In absence
of ironing, the quality of dry
cleaning would be adversely
impacted.

Economic reality of transaction is
also an important indicator. In case
there are more than one elements
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One of constituent supplies should be a “principal
supply”
Simply natural bundling of two more supplies
may not make such supply a composite supply.
The existence of principal supply is a pre-requisite
for composite supply.
The term “principal supply” is defined
u/s. 2(90) of CGST Act to mean supply of goods
or services which constitutes predominant element
of composite supply to which any other supply
forming part of that composite supply is ancillary
supply.
The above definition suggests that composite
supply consists of principal supply and ancillary
supply. This concept is evolved from land mark
decision of ECJ in case of Card Protection Plan
Limited (“CPP”) vs. CC E [(19 9 8) EU EC J
C-349/96-O]. The CPP (supplier) provided an
assistance package to customer in case of loss of
personal items mainly credit cards, keys, passport,
insurance documents etc. It also provided
insurance packed indemnity for fraudulent use
of cards. Appellant treated this entire supply as
insurance service and claimed exemption from
VAT, as insurance services were exempt. The
revenue argued that applicant offers card handling
services of which insurance services was incidental
element. Hence Card Handling Services were
taxable.
ECJ held that services were insurance services
and laid down following golden rules for
understanding of different elements in supply:
•

Every service must normally be regarded as
distinct and independent supply
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•

Supply which comprises of a Single
Economic Service from economic point of
view should not be artificially split

•

Essential features of transaction must be
ascertained to determine whether supplies
constitutes several distinct principal services
or single service

•

The services is only single when one (or
more elements in combined) is principal
and other elements are ancillary

•

An ancillary service is not an aim in
itself, but a means of better enjoying the
principal service

ECJ in case of Commissioner of Customs and
Excise vs. Madgett and Baldwin [EU EC J
C-308/96] followed the principle laid down in
CPP case that other supply (ancillary to principal
supply) does not constitute an aim in itself for
customer but it is a means for better enjoyment
of principal supply.
House of Lords in case of College of Estate
Management vs. C EC [(200 5) U KHC L 6 2]
explained the term “ancillary” to mean
“subservient, subordinate or ministering to
something else”. An ancillary supply may be an
“optional extra” which may not be indispensable
for main or principal supply. For example, GPS
navigation systems or other accessories such
as seat cover, stirring cover, cushions etc. are
optional extra in car sale. Car can be bought
without these also. However these accessories are
meant for better enjoyment of car and hence it is
ancillary to principal supply of car.

may feel that constituent supply attracting higher
rate is a principal supply as it fetches more tax.
The tax payer may treat item attracting lower
tax (or no tax) as principal supply in order to
optimize tax incidence.
Let’s take here example of pan dealer who
supplies package of pans, betel nuts, chuna and
Jarda (tobacco). Officer may take tobacco as
principal supply in bundle and levy tax of 28%
on entire bundle. The tax payer may treat Pan
as principal supply and discharge tax liability at
much lower rate.
The tax payer, tax advisor and tax officer may
have following different views as to predominant
constituent supply or element (i.e. principal
supply):
•

Value or cost of constituent supplies:


In case of jewellery making or
remaking, whether value/cost
of precious metal is relevant or
craftsmanship? In such a case one
may take position that cost or value
of metal is predominant and hence
metal is principal supply.



In case of imitation jewellery or
designer’s cloth, the predominance
would tilt towards designing and
craftsmanship. Value of material may
become ancillary.



In case of supply of water or
sand to construction site, whether
transportation cost is predominant
or value of water or sand is
predominant. Answer would be
different by seller and buyer. This
raises one more issue whether
predominance is to be seen from
supplier’s perspective or from
consumer’s perspective?



In case of multi modal transportation
involving rail freight, road freight,
ocean freight, whether cost of

The principal supply gives essential character to
naturally bundled supply i.e. composite supply.
Once principal supply is identified, entire bundle
takes character of principal supply and bundle
would be taxed as if it is a single supply of
principal supply.
There could be many constituent supply in the
bundle and identifying one of them as “principal
Supply” is highly subjective. The revenue officer
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transportation by each mode or
distance transported by such mode
decide predominant supply.
Whether physical volume of
constituent activity determines
predominant supply? Take example
of multi modal transportation
whether rail transportation is of 500
kms (8 hours), road transportation
is of 400 kms (15 hours) and costal
water transportation is 600 kms (9
hours). Does the distance travelled or
transportation time decides principal
supply?


•

(composite supply) or multiple supplies.
The split or bundling should be seen from
point of view of consumer as held in case
of Everything Everywhere Limited vs.
HMRC [ECJ Case C-276/09].
The foreign jurisprudence in case of CPP
and following Indian jurisprudence also
support this indicator:
•

“The test for composite contract remains to be
– did parties have in mind or intend separate
rights arising out of sale of goods. The test
for deciding whether contract falls into one
category or other is as to what is “the substance
of contract”. We will for the want of better
phrase, call this the dominant nature test (para
45 & 46). The court would have to arrive
at the conclusion as to what the parties had
intended when they entered into a particular
transaction of sale, as being the subject matter of
sale or purchase. In arriving at a conclusion the
Court would have to approach the matter from
point of view of a reasonable person of average
intelligence.

In case of import or export of
exotic flowers and fruits through
air transportation, can one say that
predominant supply here is air freight
and not the flowers or fruits?

Primary object or intention of parties to
contract is relevant for deciding principal
supply. Most of the jurisprudence strongly
supports this aspect for determining
principal supply. Even if one takes a view
that intention of parties is relevant, question
comes up whose intention should be seen?
Whether supplier’s or buyer’s intention?
The classic example here would be that of
debris dealer who clears debris from one
construction site and dumps to other site
for land levelling. He charges to both site
owners. The intention of one site owner
is to clear the site and other site owner is
to procure debris for land levelling. For
debris vendor (tax paying supplier) is it a
sale of debris, transportation service or site
clearance service?
Practically “intention of customer” or
“what consumer wants” seems to be one
of the strong indicator of predominant
element or principal supply in the bundle.
Every transaction should be viewed, from
the point of view of typical customer, to
ascertain if the supply is single supply
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Honourable Supreme Court in case of
Bharat Sanchar Nigam Ltd. vs. UOI
[(2006) 145 STC 91] observed as under:

•

Honourable Supreme Court in case of
Hindustan Aeronautics Limited [(1984) 55
STC 314] observed that even a contract
of purely work or service, it is possible
that article or material used may be
passed on other party. That would not
necessarily convert the contract into one
of sale of these materials. In every case,
the Court would have to find out what was
the primary object of the transaction and
intentions of parties while entering into it.
In short primary object, intentions of
parties, what customer wants can be a
strong basis of identifying the principal
supply in composite supply.
There cannot be a straight jacket
formula to identify principal supply.
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One has to be guided by common sense,
practice prevailing in trade, circulars
or clarifications from department,
jurisprudence etc. for coming to conclusion
on this issue.
Supply regarded as “composite supply” by
Authority for Advance Ruling
•
Comprehensive maintenance services
in relation to railway locomotives is a
composite supply. – [M /s. G E Diesel
Locomotive Private Limited – 2018 (17)
GSTL 45 (AAR UP)]
•

Renting and provision of utilities such
as electricity, water and fuel etc. is a
composite supply where in renting is a
principal supply [E-Square Leisure Private
Limited – 2019-TIOL-116-AAR- G ST,
Maharashtra]

•

Supply of medicines, surgical items,
implants, consumables, food, room rent
charged to in-patients is a Composite
Supply of Health Care Service not liable to
tax.
All above provided to Out-Patients is
not a Composite Supply of Health
Care Service [Terna Public Charitable
Trust – 2019-TIOL-241-AAR- G STMaharashtra]

•

Two or more supplies which are naturally
bundled in which principal supply is
exempt, in such a case ancillary supplies
would also be treated as exempt being
part of Composite Supply [Columbia Asia
Hospitals Private Limited (2018-TIOL-293AAR-GST-Karnataka)]

Whether manner of pricing is determinative of
nature of supply?
Single price is not a pre-requisite or pre-condition
for composite supply. Single price may be one of
indicators of composite supply but it may not be
determinative.
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The supplier may charge separate price for
different elements of composite supply. It may not
convert composite supply into segregated supplies.
Jurisprudence in Card Protection Plan and also in
Levob Verzekeringen BV [(2005) EU CCJ C-31-04]
observed that single price is not determinative of
composite supplies.
Whether Revenue Officer can de-bundle composite
contract into segregated supply and tax it
accordingly?
Once supply is treated as bundled supply,
GST legislation does not empower tax officer
to vivisect the composite supply into separate
constituent supplies. Officer, at the most, can treat
the supply as unnaturally bundled and taxed it
as mixed supply at rate applicable to particular
constituent supply attracting higher rate of tax.
Honourable Supreme Court in case of Daelim
Industrial Co. Ltd. [2003-TIOL-110-CESTATDelhi] held that vivisection of composite or
indivisible supply is not permissible.
Does charging of single price for entire bundle
converts “composite supply” into “mixed supply”?
Charging of single price is a pre-requisite for
“mixed supply”. However, there is no express ban
or condition in respect of manner of charging for
composite supply. The primary point of distinction
between composite and mixed supply is only the
test of naturally bundled vs. artificially bundled.
Once the constituent supplies are naturally
bundled, it would not change the character of
“composite supply” to “mixed supply” irrespective
of fact whether single price is charged for entire
bundle or separate price is assigned to each
constituent supply.
Whether tax payer is entitled to vivisect or
unbundle the composite supply?
Issue for consideration here is whether tax
payer, by raising different invoices for different
constituent supplies, can vivisect composite supply
into segregated supplies and discharge tax liability
at different rates applicable to individual supplies.
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It appears that right of bundling supplies to treat
it as composite supply or to treat it as separate
supply is exclusively with tax payer (supplier).
This view gets support from flyer issued by CBIC
on composite supply and mixed supply. It states
that in case of convention service, hotel is fully
justified to charge individually for constituent
elements so long as there is no attempt to off load
value of one service on to another service that is
chargeable at concessional rate.
Para 2 of Circular No. 47/21/2018-GST dated
08.06.2018 permits split in case of car servicing
involving spare parts and labour where value
of goods and services are shown separately in
invoice. Circular clarifies that where supply
involves supply of goods and services and the
value of such goods and services supplied are
shown separately, the goods and services would
be liable to tax at the rates as applicable to such
goods and services separately.
In case of Mahle IPL Ltd [2014 (036) STR 1118]
Honourable Chennai Tribunal accepted splitting
of value of designing services from value of tools
and dies to the extent such value was clearly
attributable to specified services.
Honourable Supreme Court in case of Imagic
Creative Private Limited [2008-TIOL-04-SC-VAT]
upheld the splitting of consideration between
concept & design charges liable to service tax and
printing material liable to VAT.
In case where tour package services are provided
to guests by way of separate services such as
accommodation, serving food and beverages,
guide services, tracking accessories against
separate invoices, such goods and services would
be liable to tax at the rates applicable to such
goods and services separately [M/s. Kerala Forest
Development Corporation Limited (2019-TIOL102-AAR-GST-Kerala)]
Whether execution of two separate contracts
for principal supply and ancillary supply will
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make composite supply as segregated or different
supplies?
As long as two supplies are naturally bundled
and supplied in conjunction with each other in
ordinary course of business, creating two separate
documents does not de-bundle composite supply
if tax payer is treating it to be composite supply.
Whether in case of split suppliers, contracts with
different suppliers can be clubbed to treat as
composite or mixed supply?
Court of appeal in case of Telwest Vs. CC E
[(2005) ECWA CIV 102] held that concept of
composite or mixed supply is not applicable when
there are two contracts with different suppliers, in
as much as one cannot be clubbed with other for
identifying the services [(2005) EWCA CIV 102].
A similar ruling was given by upper tribunal in
case of the lower Mill Estate Limited vs. HMRC
[(2009) UKFTT 38(TC)].
Whether supplier can take different position than
what is stated in Circulars or Clarifications?
As discussed, Department has come out
with following circulars and clarification for
categorization of supply:
Circular No.

Brief Clarification/Remark

47/21/2018-GST
dated 08.06.2018

Permits splitting in case of
car servicing between goods
and service.

11/11/2017-GST
dated 20.10.2017

Categorization or
classification of composite
supply of printing into
goods or services

34/08/2018-GST
dated 01.03.2018

How to determine Principal
Supply in case of :
• Bus body building
• Retreading of tyres

CBIC Flyer

Hotel may charge for
constituent components of
Banquet Services separately
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Circular No.

Brief Clarification/Remark

32/06/2018-GST
dated 12.02.2018

Food supplied to the inpatients as advised by the
doctor/nutritionist is a
part of composite supply
of health care and not
separately taxable.

The issue arises whether assessee, based on sound
interpretation of statutory provisions, can take
different position than what is stated in above
Circulars?
It is settled legal principle that Circular clarifies
the law but it does not lay down the law. The
Circular, if not in consonance of law, is not
binding on assessee.
Whether applicant can split goods and services to
optimise tax incidence?
The tax rate on solar panels is 5% and tax rate of
installation charges is 18%. In case entire supply
is treated as composite supply of works contract,
the solar panel would be taxed at 18%. Hence
there would be temptation to split goods (solar
panels) and services components and taxed them
at applicable rate. Maharashtra AAR in case of
Fermi Solar Farms Private Limited [(2018) 97
Taxmann.Com 425 AAAR-Maharashtra] have
denied applicant the benefit of segregating the
supply as supply or goods and supply of services.
The entire bundled was treated as works contract
leviable to tax @ 18%.
Similarly in case of Giriraj Renewables Private
Limited [2018-TIOL-43-AAR-GST-Karnataka]
it was held that where supply was established
as works contract, the applicant is dissuaded
from arguing that principal supply could be that
of goods. It being, works contract, is taxable at
rate of 18% and not at concessional rate of 5%
applicable to solar panel.
Whether certain supplies which are deemed to
be “composite supplies” by GST legislation can
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be de-bundled to give different tax treatment to
constituent supplies?
Following supplies are deemed to be composite
supply under Schedule II to CGST Act:
•

Sale of under construction units/flats

•

Works contract service as defined U/s.
2(119) of CGST Act

•

Restaurant sales or outdoor catering service

All these bundled supplies are deemed to be
composite supply under statute. Once it is a
composite supply, it partakes character of single
indivisible supply. Neither supplier nor tax
authorities have any right to de-bundle such
supply and give separate tax treatment to material
and service components of bundle.
Few common examples of Composite Supply
1)
Passenger transportation service by air or
rail
2)

Photography contract

3)

Annual maintenance contract

4)

Hotel accommodation services

5)

Tour operator services

6)

Restaurant service *

7)

Works contract service *

8)

Sale of under construction flats *

9)

Printing contracts

10)

Photo copying contracts

11)

Club services

12)

Sale of machine with warranty

13)

Convention services

14)

Boarding School services

15)

Health Care services

* Treated as “Single Supply” as mandated in
Schedule II to CGST Act.
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Above is only an indicative list and not an
exhaustive one.

•

Tax treatment of composite supply
Section 8 of CGST Act provides for tax liability in
respect of Composite and Mixed Supplies.

In such a case, a bundled would either be a
“mixed supply” or “bunch of segregated supplies”.
The tax implications of such supply are discussed
the later part of this article.

Section 8(a) reads as under:
“a composite supply comprising of two or more supplies,
one of which is a principal supply, shall be treated
supply of such principal supply.”
In view of above clear provision, entire bundle
(composite supply) is practically treated as single
supply of principal supply. The classification,
HSN/SAC, tax rate, exemption, time of supply,
place of supply, tax credit rules applicable to
principal supply would apply to composite supply
including other constituent supplies (ancillary
supply) forming part of bundle.
If ancillary supply becomes integral part of the
composite supply, it would be taxable even if
such ancillary supply was exempt on standalone
basis. The classic case is supply of electricity and
water to various commercial tenants. Electricity
and water (otherwise exempt) would form part
of composite services of renting and would suffer
G ST @ 18%. The constituent supply would
be taxed at rate applicable to principal supply
whether it is higher or lower than rate applicable
to constituent supply on standalone basis.
The classic example would be goods supplied
with transportation service. The transportation
component would suffer a tax at rate applicable
to goods. If goods are taxed at 18%, transport
component would suffer tax at 18% (as against 5%
applicable to GTA services). If goods are exempt
(say water), constituent transport service would
not suffer any tax.
What happens if bundled supply is not a composite
supply?
This is possible under two situations:
•

where constituent supplies are not naturally
bundled; or
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there is no principal supply in bundled
as all constituent supplies are equally
predominant.

Mixed Supply
Definition of Mixed Supply
Term “Mixed Supply” is defined u/s. 2(74) of
CG ST Act to mean two or more individual
supplies of goods or services, or any combination
thereof, made in conjunction with each other by
a taxable person for a single price where such
supply does not constitute a composite supply.
Illustration: A supply of a package consisting of
canned foods, sweets, chocolates, cakes, dry fruits,
aerated drinks and fruit juices when supplied for a
single price is a mixed supply. Each of these items
can be supplied separately and is not dependent
on any other. It shall not be a mixed supply if
these items are supplied separately;
Pre-requisites of mixed supply
•
It should contain two or more supplies
•

Supplies to be made in conjunction of each
other

•

Supply should be made by taxable person

•

Supply should be for single price

•

Such supply should not be a Composite
Supply

Concept and meaning of Mixed Supply:
As discussed earlier, concept of Composite Supply
is prevalent in VAT legislation of European
Union and UK also. However, concept of mixed
supply is a novel concept and is unique in Indian
G ST legislation. Mixed supply is bundle of
supplies which is not a composite supply. In
advanced countries referred above, bundled
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supply (not in nature of composite supply) is
treated as “segregated supplies” and constituent
supplies are taxed individually. However, Indian
GST legislation provides for separate special tax
treatment for mixed supplies. Tax provisions in
this regard are used as anti-avoidance measure.

under the pretext that constituent supplies are not
naturally bundled. Following advance ruling will
prove this point:
•

Mixed supply envisages two or more constituent
supplies, supplied in conjunction with each other
at a single price. No individual price is assigned to
any constituent supply in the bundle.

The applicant engaged in supplying
education, food, laundry, housekeeping
services etc. which are not naturally
bundled with lodging services. All these
components are independent of each
other and can be supplied separately. The
fact matrix shows that appellant provide
lodging service without providing food and
day boarders do not avail laundry services.
Therefore, none of the services are bundled
together in natural way and there appears
to be no principal service.

One of the most basic condition for mixed supply
is that such supply should not be a “composite
supply” as defined U/s. 2(30) of CGST Act.
In order to identify mixed supply, one has to
ensure that supply is not a composite supply. In
simple words if transaction consists of supplies not
naturally bundled and when it is offered at single
price, it is a transaction of mixed supply.
As discussed earlier, whether supply is naturally
bundled or not is a highly subjective and
contagious issue. There seems to be a view that if
constituent supplies can be sold separately, their
bundling is not a natural bundling and hence
it is a mixed supply. If this view is taken most
of supply would not fall in composite Supply
category as in most cases constituent supplies can
also be sold separately and independently. Let’s
examine following supply transactions:
•

Laptop and laptop bag

•

Stationery pack containing pencil, crayons,
eraser, colours, brushes and drawing book

•

Cosmetic kit containing face cream, eye
liner, nail paint and lipstick

•

Mobile phone and charger

Forget the revenue officers, even professionals will
have different views whether above supplies are
naturally bundled (composite supply) or a mixed
supply. This subjectivity or non-clarity of concept
provides ample opportunities to overzealous
officer to raise demand for differential tax simply
by treating composite supply as mixed supply
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M/s. Sarj Educational Centre [AAAR West
Bengal] – [2019-TIOL-49-AAAR-GST- West
Bengal]

•

An adverse advance ruling from AAAR,
West Bengal in case of Switching AVO
Electro Power Limited [2018-TIOL-04AAAR-GST] held that sale of UPS and
Battery at single price constitutes mixed
supply, so as to attract the higher rate of
tax of 28%.
It is important to note Allahabad High
Court in Custom Duty related writ (No.
435 of 2016 decided on 01.08.2016) held
that in a set or composite box containing
the cell phone and the battery charger,
essential character of set is that of cell
phone and entire set is to be classified as a
cell phone.
The best safeguard in border line cases is
to attribute separate price to constituent
supplies. This would eliminate the risk of
supply being treated as mixed supply and
reduce the tax exposure. If splitting of
prices would have done in above case, at
least UPS could have been taxed at 18%
instead of 28%.

•

In case of Food Supplier vs. Commissioner
of Taxation [(2007) AATA 15 5 0], the
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supplier supplied food items (lower tax)
along with promotion items such as jugs,
cricket bat etc. (higher tax). The assessee
contended that promotion items are free
and hence no tax thereon. The Court held
free item attaches a condition that the other
item has to be purchased, therefore it has
some intrinsic contribution towards the
total consideration. Such type of transaction
would be taxed as mixed supply and total
consideration would be taxed at higher
rate.

tenants for residence and ground floor is
used for printing press.
In such a case, entire house rent would
be taxed at 18% even though residential
renting is exempt. The transaction would
suffer additional tax burden on residential
renting.
•

In case restaurant providing buffet dinner
with liquor at single price, entire supply
would be treated as mixed supply. Entire
supply (including alcohol) would be taxed
at 5% even though alcohol is not liable
to GST. It may be noted that payment of
GST would not exonerate the restaurant to
pay VAT or alcohol.

•

If airline operator also provides hotel
accommodation along with passenger
transportation at single price, it would
amount to mixed supply. Entire
consideration (including air fare) would be
taxed at 12% or 18% depending declared
tariff of hotel. Thus air fare which usually
taxed at 5% would attracts higher rate of
tax.

•

Tour operator providing forex to its
customer as part of package would be a
mixed supply. Tour operator would be
liable to taxed at the rate of 5% on the
gross value of forex instead of tax payable
on margin under Rule 34 of CGST Rules.

•

A hotel provides city tour facility to
passenger along with accommodation for
single price, it would be a “mixed supply”
and entire package would attract tax rate
applicable to hotel accommodation.

Tax Treatment
Section 8(b) of CG ST Act provides for tax
treatment of mixed supply which reads as under:
“A mixed supply comprising of two or more supplies
shall be treated as supply of that particular supply
which attracts highest rate of tax.”
In view of above provision, entire bundle
(including all constituent supplies) is treated
as single supply of that particular constituent
supply which attracts highest rate of tax. The
classification, tax rate, exemption, time of supply,
place of supply, tax credit rules applicable to such
constituent supply would apply to entire bundle of
mixed supply.
Let’s take some examples of mixed supply to
understand tax implications:
•

Definition gives illustration of package
consisting of canned foods, sweets,
chocolates, cakes, dry fruits, aerated drinks
and fresh juice.
If constituent supply of aerated water
attracts 28% tax, whole consideration for
entire package would be taxed at 28%
even though tax rate of most of constituent
supplies is 18%.

•

Flyer issued by CBIC gives illustration of
renting of house where 1st floor is used by
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One can understand from above examples that
tax implications of mixed supply is very harsh
and precarious. Hence one needs to be careful
while structuring the transaction or drafting of a
contract.
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Difference between composite supply and mixed supply
Sr.
No.

Composite Supply

Mixed Supply

1.

Constituent supplies should be naturally Constituent supplies are not naturally bundled
bundled in ordinary course of business
in ordinary course of business

2.

All constituent supplies must be taxable No such requirement. Even one taxable and
supplies
another non-taxable supply can constitute
mixed supply

3.

No requirement of single price. If supply is
naturally bundled, it is composite supply even
if separate prices are charged for constituent
supplies

4.

There should be one principal supply and No such condition
others are incidental or ancillary to principal
supply

5.

Entire bundle is taxed at the rate applicable to Entire bundle is taxed at the highest rate of tax
principal supply
applicable to any of constituent supply

Segregated Supplies
A bundle of supply may not be composite supply
in absence of principal supply. If such supply is
not for a single price, such supply would not be
a mixed supply also. The constituent supplies
of such bundle can be regarded as segregated
supplies.
A gift hamper comprising of various unrelated
articles say perfume, belt, tie, trouser, t-shirt
would be a segregated supply when it is not sold
for a single price.
In such a case, tax would be levied at applicable
rate on value of individual items (constituent
supplies) packed in gift hamper.
Conclusion
GST legislators have put their best efforts to
clear ambiguities and uncertainties relating to
taxation of bundled supplies. However, there
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Charging single price for entire bundle is
a pre-requisite. Supply is not a mixed
supply when separate prices are charged for
constituent supplies

are still many open ended issues which might
result into long drawn litigation. GST legislation
is fairly new and there are hardly adequate
jurisprudence available in India. The composite
supplies jurisprudence in European Union has
flourished on judicially logical, just, fair and is
on commercially practical lines. Indian Courts,
tax payers, tax consultants may have to depend
heavily on foreign jurisprudence. We professionals
are assured of interesting time ahead in our
practice.
I hereby acknowledge that write ups of
CA Manish Sachdeva, CA Aditya Surte and
Advocate Ishan Patkar have immensely helped
me for delving deeper into this conceptually
difficult subject and shaping this article. I hope
readers will find this article useful in their day to
day practice.
mom
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Supply of Food & Beverages
– Sale vs. Service
CA Deepak H. Thakkar

1.
1.1

1.2

Introduction
'Food' means any nutritious substance
that people or animals, eat or drink to
survive, to get energy and nutrition to stay
healthy;and that plants absorb in order to
maintain life and growth. The consumption
of food is normally enjoyable to humans.
It contains protein, fat, carbohydrates,
vitamins, water and minerals. For our
discussion in this article, reference to
food includes beverages i.e. the drink for
human consumption. Here of course, the
beverages/drink means the drink which is
non-alcoholic as supply of alcoholic liquor
for human consumption is outside the
purview of GST law as provided u/s 9(1)
of CGST Act.
Food/ Beverages supply may be as a
simplicitor supply of goods without any
service or with service, the extent of which
may vary. On the other hand, the service
of food definitely involves goods viz. food/
drink. GST regime introduced from 1 July
2017 failed to do away with the distinction
between ‘Goods' and'Services' which could
have been, as supply of both is either taxed
or exempted. Thus,GST regime did not
resolve the dispute/discussion to determine
thetax liability, without distinguishing
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between the supply of food as ‘supply of
goods’ or as ‘service of food’.
2.
2.1

‘Goods’ and ‘Services’ – Meaning
The Constitution of India was amended
vide the Constitution (One Hundred
and First Amendment) Act, 2016. The
definitions of ‘goods’ and ‘services’ under
Article 366 may be noted.
“(12) “goods” includes all materials,
commodities and articles.”
“(26A) “services” means anything other than
goods.”

2.2

The definitions under section 2 of the
CGST Act, 2017 should also be examined.
“2(52) “goods” means every kind of movable
property other than money and securities
but includes actionable claim, growing
crops, grass and things attached to or
forming part of the land which are agreed
to be served before supply or under a
contract of supply.”
“2(102) “services” means anything other than
goods, money and securities but includes
activities relating to the use of money or its
conversion by cash or by any other mode,
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from one form, currency or denomination,
to another form, currency or denomination
for which a separate consideration is
charged.”

3.8

The definitions under the Constitution and
the GST law referred above establishes
a sequence to be followed for classifying
any supply between supply of ‘goods’
and supply of ‘services’. In the context of
the taxing powers of the Parliament and
the State Legislatures, each of the terms
will have to be read in the context of the
definition under the Constitution. The
meaning under the GST law will also have
to be read in conjunction to the definition
under the Constitution. This definition may
be subservient to but cannot expand or
go beyond the meaning assigned to them
under the Constitution.

3.9

To summarise,any supply which is classified
as ‘goods’ under the Constitution cannot be
reclassified as ‘services’ for the purposes of
the GST law and vice versa.

4.

Let us now consider the supply of Food
&Beverages as whether it is supplied as
'goods' or 'services'?
`Supply of food and beverages is likely
to bring to the forethe classical dispute
between supply of food as ‘goods’ or as
'services’.

“Explanation – For the removal of doubts, it
is hereby clarified that the expression “services”
includes facilitating or arranging transactions in
securities”
3.4

“Goods and services tax” is defined under
Article 366(12A) of the Constitution as
follows:
‘(12A) “goods and services tax” means any tax
on supply of goods, or services or both
except taxes on the supply of the alcoholic
liquor for human consumption.”

3.5

3.6

3.7

The question for deliberation is, whether
the words ‘goods’ and ‘services’ should
be construed strictly or whether, these
could be used interchangeably? Whether
any supply of ‘goods’ can be construed
and taxed as a supply of ‘services’ or viceversa?
Courts have, in the past interpreted
the meaning of the word ‘goods’ in the
Constitution as well as under the State
Sales Tax and Value Added Tax laws.
Courts have held that ‘goods’ or movable
property include intangible property and
there is no reason to restrict its meaning to
tangible property only.
On the other hand, ‘Service’ was
initially understood and interpreted by
applying the common parlance meaning
in contradistinction with “goods” and
“immovable property” and subsequently
(from 2012) in accordance with definition
under the Service Tax law. The
introduction of the definition of ‘service’ in
the Constitution as well as under the GST
laws will require a clear distinction between
the two for the purposes of application of
the various provisions of the GST law to
different types of supplies.
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The Supreme Court, in the case of
Northern India Caterers (India) Ltd. [1978
– 42 STC, 386 – SC] had held that meals
served in a restaurant was for satisfying
human hunger and was a transaction
of service and did not involve sale of
goods.
On the other hand, while dismissing the
Review Petition [1980 – 45 STC, 212 – SC],
the Supreme Court indicated its decision
was rendered based on the understanding
that the guest was entitled to have the food
in the restaurant and satisfy his hunger and
no part of the food could be taken away by
him. The Supreme Court further observed
that where the dominant object is sale
of food and the services are incidental, the
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transaction would be exigible to sales tax.
These decisions lead to the Forty-Sixth
Amendment to the Constitution and the
introduction of sub-clause (f) under clause
(29A) in Article 366, which covers supply
of food and beverages.

Section 8 of the CGST Act provides as
follows :
“8. Tax liability on composite and mixed
supplies
The tax liability on a composite or a
mixed supply shall be determined in the
following manner, namely :-

Under the CGST Act, sub-clause (b) of
clause 6 of Schedule II provides as follows.
“6. Composite Supply

(a)

A composite supply comprising two or
more supplies, one of which is a principal
supply, shall be treated as a supply of such
principal supply; and

(b)

A mixed supply comprising two or more
supplies shall be treated as a supply of
that particular supply which attracts the
highest rate of tax.

The following composite supplies shall be
treated as a supply of services, namely –
(a)

………………..

(b)

supply,by way of or as part of any
service or in any other manner
whatsoever, of goods, being food
or any other article for human
consumption or any drink (other
than alcoholic liquor for human
consumption), where such supply or
service is for cash, deferred payment
or other valuable consideration.”

The debate arises about the ‘principal
supply’ when one visits a restaurant.
Can it be said that a guest only visits the
restaurant to satisfy his/her hunger and
the object of the supply is not supply of
food or, whether the transaction is one of
sale of the food, which the guest is entitled
to consume at the premises or take away
any excess or unconsumed portion. There
could be some distinction when food is
consumed in bhojnalaya, mess, canteen,
or a buffet where the guest can eat all that
he/she can but cannot take any part of
the food offered with him. The situation
may be different in a restaurant, club, food
outlets, food courts, ice-cream parlours,
take away outlets, etc. where the guest is
entitled to take the food away. In fact, in
the case of food outlets, food courts, icecream parlours, take away outlets, etc.
there may not be any material service
rendered and the supply of food would be
the principal supply.

‘Composite Supply’ is defined under section
2(30) of the CGST Act as follows.
“2(3 0) composite supply” means a supply
made by a taxable person to a recipient
consisting of two or more taxable
supplies of goods or services or both,
or any combination thereof, which
are naturally bundled and supplied
in conjunction with each other in the
ordinary course of business, one of which
is a principal supply”.
‘Principal Supply’ is defined under
section 2(90) of the CGST Act as follows.
“2(90) principal supply means the supply
of goods or services which constitutes
the predominant element of a composite
supply and to which any other supply
forming part of that composite supply is
ancillary.”
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4.1

Some of the entries relating to food and
beverages under the Goods Notification
No.1/2017 – Central Tax (Rate) dated 28
June, 2017 (‘Notification 1/2017’) may be
noted:
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Sr. No.

Chapter/
Heading/SubHeading/Tariff
Item

Description of Goods

CGST Rate

46B

2201

Drinking water packed in 20 litre bottles

6%

47

2202 99 10

Soya Milk Drinks

6%

48

2202 99 20

Fruit pulp or fruit juice based drinks

6%

49

2202 99 90

Tender coconut water put up in unit container And 6%
………….

50

2202 99 30

Beverages containing milk

16

1905

Pastry, cakes, biscuits and other bakers’ wares, …………… 9%

21

2104

Soups and broths and preparations thereof ;…

22

2105 00 00

Ice cream and other edible ice, whether or notcontaining 9%
cocoa

23

2106

Food preparations not elsewhere specified or included 9%
[other than roasted gram, sweetmeats, batters including
idli/dosa batter, namkeens, bhujia, mixture, chabena and
similar edible preparations in ready for consumption form,
khakhra, chutney powder, diabetic foods]

24

2201

Waters, including natural or artificial mineral waters 9%
and aerated waters, not containing added sugar or other
sweetening matter nor flavoured [other than Drinking
water packed in 20 litres bottles]

24A

2202 91 00

Other non-alcoholic beverages [other than tender coconut 9%
water]

2202 99 90
4.2

6%
9%

Similarly, Compensation Cess is payable on the following goods [Notification No. 1/2017 –
Compensation Cess (Rate) dated 25 June, 2017.

Sr. No.

Chapter/Heading/SubHeading/Tariff Item

Description of Goods

Rate of Goods
and Services Tax
Compensation

1

2202 10 10

Aerated Waters

12%

2

2202 10 20

Lemonade

12%

3

2202 10 90

Others

12%

4

2202 99 90

Caffeinated Beverages

12%

4.3

On the other hand, the entries relating to food and beverages under the updated Services
Notification No. 11/2017 – Central Tax (Rate) dated 28 June, 2017 (‘Notification No. 11/2017’)
are as follows.
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Sr.
No.
7

Chapter, Section or
Heading
9963 –
(Accommodation,
food and beverage
services)

Description of Service
(ii)

Supply of ‘restaurant service’ other than at
‘specified premises’

(iv)

Supply of ‘outdoor catering’, at premises other
than ‘specified premises’ provided by any person
other than –

(a)

Suppliers providing ‘hotel accommodation’ at
‘specified premises or

(b)

Suppliers located in ‘specified premises’.

(v)

Composite supply of ‘outdoor catering’ together
with renting of premises (including hotel,
convention center, club, pandal, shamiana or
any other place, specially arranged for organising
a function) at premises other than ‘specified
premises’ provided by any person other than –

(vi)

(a)

suppliers providing ‘hotel accommodation’
at ‘specified premises’ or

(b)

suppliers located in ‘specified premises’

Accommodation, food and beverage services
other (i) to (v) above

Rate
(Percent)
2.5%

2.5%

9%

Explanation :
(a)

for the removal of doubt, it is hereby
clarified that, supplies covered by items
(ii), (iii), (iv), and (v) in column (3) shall
attract central tax prescribed against them
in column (4) subject to conditions specified
against them in column (5), which is
mandatory rate and shall not be levied at
the rate as specified under this entry.

(b)

This entry covers supply of ‘restaurant
service’ at ‘specified premises’

(c)

This entry covers supply of ‘hotel
accommodation’ having value of supply
of a unit of accommodation above seven
thousand five hundred rupees per unit per
day or equivalent.
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Sr.
No.

4.4

Chapter, Section or
Heading

Description of Service
(d)

This entry covers supply of ‘outdoor
catering’, provided by suppliers providing
‘hotel accommodation’ at ‘specified
premises’, or suppliers located in ‘specified
premises’.

(e)

This entry covers composite supply of
‘outdoor catering’ together with renting of
premises (including hotel, contention center,
club, pandal, shamiana or any other place,
specially arranged for organising a function)
provided by suppliers providing ‘hotel
accommodation’ at ‘specified premises’, or
suppliers located in ‘specified premises’

For the purposes of this entry, the following
definitions have been provided in the
Notification No. 11/2017.
“(xxxii) ‘Restaurant service’ means supply, by
way of or as part of any service, of goods,
being food or any other article for human
consumption or any drink, provided by a
restaurant, eating joint including mess,
canteen, whether for consumption on or
away from the premises where such food or
any other article for human consumption
or drink is supplied.
“(xxxiii) ‘Outdoor catering’ means supply, by
way of or as part of any service, of goods,
being food or any other article for human
consumption or any drink, at Exhibition
Halls, Events, Conferences, Marriage Halls
and other outdoor or indoor functions that
are event based and occasional in nature.
“(xxxvi) ‘Specified premises’ means premises
providing ‘hotel accommodation’ services
having declared tariff of any unit of
accommodation above seven thousand
five hundred rupees per unit per day or
equivalent.”
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4.5

Rate
(Percent)

From a comprehensive reading of the
above provisions, the following emerges:
(a)

Schedule II – 6(b) covers ‘Composite
Supply’ of food or other article of
human consumption – Such supplies
are liable to tax at 5% or 18% under
entry 7 of Notification No. 11/2017

(b)

Notification No. 11/2017 defines
‘restaurant service’ to also include
within its purview, supply of food and
beverages for consumption away from
the premises.

(c)

Compensation Cess is liable on supply
of Aerated Waters, Lemonade and
Caffinated Beverages covered under
Tariff Entry 2202 under Notification
No. 1/2017 – Compensation Cess
(Rate) dated 28 June, 2017, which is
in relation to supply of ‘goods’.

(d)

Notification No. 11/2017 distinguishes
between food supplied at the premises
of a hotel (specified premises)
and others. Others would include
restaurants, eating houses, mess,
canteen, food outlets, food courts,
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should be treated as a supply
of ‘goods’ and not of ‘services’.
[Refer TRU Circular DOF No.
334/3/2011 – TRU dated 28
February 2011].

ice cream parlours, take away outlets,
retail stores, etc.
4.6

Applying the above provisions let us
consider certain examples enumerated
hereunder:
(a)

Supplies in a hotel providing
accommodation
(i)

In a restaurant – The supply will
be that of ‘services’ and liable
to tax at 5% or 18%, as the case
may be.

(ii)

By way of room service (inroom dining) – The supply will
be supply of services, taxable at
applicable rates, based on room
tariff.

(iii) In the minibar in the room –
A debate will arise about the
nature of the supply. Whether,
such supply is a composite
supply of services, taxable
at applicable rates, based on
room tariffor as a supply of
goods, which would attract tax
at the applicable rate of GST
alongwith Compensation Cess,
if any.
(iv) At the take away counter/
gourmet store – The supply
at the take away counter/
gourmet store should be treated
as a supply of goods. This is
for the reason that such supply
does not involve any service
and the customers purchase
the food and beverages with
the intent of consumption
away from the premises. Also,
such counters/stores do not
provide any service though
there may be seating available
for the customers. This supply
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(b)

Supplies at restaurant, canteen, eating
house, food outlet, ice cream parlours,
etc.
(i)

For consumption at the premises
– This would generally involve
services such as use of furniture,
waiters, cultlery, etc. In such
cases, the same out be supply of
‘services’.

(ii)

For take away/home delivery
– This should be supply of
‘goods’, the same not involving
any service, or, the service being
minimal or incidental to the
supply. However, the service
Notification specifically tax it as
a supply of services.

(iii) For consumption as per choice
and convenience of the recipient
– Such a situation may arise in
the case of food outlets, food
courts, ice cream parlours,
retail stores, etc. where the
recipient is handed over the
food or beverages, generally
in disposable packing. These
outlets, etc. usually self-service
and there may or may not be
any provision for seating. At
times few chairs are provided
to enable the recipient to sit
while consuming the food or
beverage, if he/she so desires.
There are no waiters, cutlery or
any incidental services. In such a
case, debate arise whether such
supply is “supply of goods” or
“supply of services”.
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5.

On the other hand meals/food purchased
on board a no-frills flight represent a
distinct supply of the meal/food (subject
to the debate about the meal/food being
supply of goods or services). However,
the treatment of a meal/food which is
pre-booked, that is, booked at the time of
booking the air passage may get classified
as a ‘composite supply’ or air transportation
service and should be liable to tax at a
lower rate of 5 % (economy class).
Alternatively, such a transaction consists
of two independents supplies (i.e. air-travel
and food supply) where only convenience
of pre-booking the meal is available.

Composite Supplies
The definition of ‘composite supply’ under
section 2(30) read with 8 of the CGST Act
would reveal that the composite supply
shall be treated as supply of the principal
supply. This definition would be relevant
for the purposes of classification between
the supply of ‘goods’ and ‘services’ as also
for determination of the taxability and the
rate of tax.
The question arises is, whether a ‘composite
supply’ can be again bifurcated between
‘goods’ and ‘services’ to determine the
taxability and the rate of tax.
The treatment sought to be accorded goes
against the fundamental provisions under
the GST law.
(a)

It seeks to treat a single supply
(principal supply) as two distinct
supplies;

(b)

It seeks to levy tax on a single supply
at two different rates.

This would give rise to many issues under
the GST Law.
Certain transactions could stir up a debate
about the nature of the supply and, the
consequential implications under the GST
laws. Classification of a supply between
supply of ‘goods’ or supply of ‘services’
may still require examination of the
intention of the parties, terms of the
agreement or contract as well as the
sequence in the chain of events or
transactions. An innocuous request could
change the dimension of the supply and
taxability thereof.
Meals/ Food on board an aircraft
– Meals served by full service airlines
are part of the composite supply of air
transportation service.
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6.

Relevant Advance Rulings under GST
Law

6.1
1]

Sale of Food (goods)
Arihant Enterprises. No. GST-ARA126/2018-19/B-29 dt 19-3-2019- Mah.
Facts: Wholesale & Retail sale of Icecream
in 500 gms packages/tubs (M RP duly
printed on it) & in scoops in paper cups
or waffle cones; It is purchased from a
franchisor under HSN 2105 @ 18% GST
& sold "as it is" in the same form without
any further processing, alteration, structural
or chemical change; some customers ask to
put fruits as toppings on icecream; Prices
are charged per scoop, which is fixed by
Franchisor; Customer pays price & take
Icecream from delivery counter; Some
orders are recd on call for which Icecream
is delivered at asked location; Few tables,
chairs & benches are kept in the premises;
customer may eat it at premises or take
away; Applicant contended that it is a sale
of goods & not service;
Observations by Authorities: No processing
done over goods purchased, supplied
as it is; Intention & understanding of
contracting parties is the same that of sale;
No contract for providing any service; No
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facility of serving or dining is provided;
At some outlets even seating facility is not
provided; Consumption can be done at
place of business or at any other place; As
per Northern India's 1980 SC ruling, the
substance of the transaction & dominant
intention of parties is important which
may decide that it is a sale of food &
services rendered are incidental; If essence
of the transaction is rendering of service
and there is no right to take away the
food, it a transaction of service of food;
Across the counter supply is a sale, where
certain incidental services may be there;
Facts of each case shall be seen; What
determines the nature of supply is whether
the principal supply is that of supply of
goods or a supply of service; The Applicant
as well as Jurisdictional Officer are of the
view that this is the transaction of sale of
goods & not of service.

supply of goods i.e. food, bottled water
etc. shall be charged to GST on value of
goods(excluding the service charges) at
applicable rates as pure supply of goods.
3]

Signature International Foods India
Private Limited. GST-ARA- 29/2018-19/
B- 91 Mumbai dated 20.08.2018. - Mah.
Held:
1.

The Unleavened Flatbreads products
such as plain chapatti, Tortilla, Tortilla
Wraps, roti, roti rolls, wraps, Paratha
and Paratha wraps are covered under
Entry No. 99A of Schedule I and they
would be liable to tax @ 5% (2.5%
each for CGST and MGST or5% for
IGST).

2.

The product leavened Flatbreads
stated in application such as Naan,
Kulcha and Chalupa are not
covered by the expression 'bread'
as mentioned under Entry No. 97
of exemption notifications, but they
would be covered under residual
entry 453 of Schedule III of GST Act
and would be liable for taxes @ 18%
(9% each for CGST and MGST or
18% for IGST). However, Pita Bread
is covered by the expression 'bread'
as mentioned under Entry No. 97 of
Exemption Notifications.

3.

The products like Corn Chips, Corn
Taco and Corn, Taco Strips would be
treated as 'wafer' under Entry No. 16
of Schedule III of Rate Notifications
and it would be liable for taxes @
18% (9% each for CGST and MGST
or 18% for IGST)

4.

The product pancakes supplied by
the applicant would be treated as
ALL goods as mentioned under
Entry No. 16 of Schedule III of Rate
Notifications and it would be liable
for taxes @ 18% (9% each for CGST

Held: Q.1: Whether the supply of ice-cream
by the applicant from its retail outlets
would be treated as supply of "goods" or
supply of "service" or a "composite supply"
and subject to GST accordingly?
Reply 1: The supply of ice-cream by the
applicant from its retail outlets would be
treated as supply of "goods".
Q.2: Whether the supply, not being a
composite supply, would be treated as
supply of service in terms of entry 6(b) of
Sch 11 attached to the CGST Act, 2017 and
leviable to CGST @ 2.5% in terms of Notfn
# 11/2017 as amended by Notfn # 46/2017
- CTR?
Reply 2: Answered in the negative.
2]

Deepak & Co Advance Ruling No. 02/
DAAR/2018 dt 28/03/2018- Delhi.
Held: Supply of food and beverages on
board the Rajdhani/ Duronto Express
trains, theservice charges are covered
under Service Code (Tariff) 996335; The
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and MGST or 18% for IGST).
5.

4]

The product, 'Pizza Base' supplied
by the applicant would be treated
as 'Pizza Bread' as mentioned
under Entry No. 99 of Schedule/of
Rate Notifications and it would be
liable for taxes @ 18% (9% each
for CG ST and MG ST or 18% for
IGST).

2]

Jabalpur Entertainment Complexes
Pvt. Ltd. Order No. 12/2018 Dated
27.08.2018.-MP.
Held:
1.

The items supplied in snacks bar
and food court shall be chargeable
for G ST in terms of Notification
NO 11/2017 - CTR as amended by
notification no 46/2017 - CTR and
corresponding notification under
M P G ST Act , 2017 at prevailing
rate of 5% (2.5% each for SGST and
CGST or 5% for IGST) subject to
conditions laid down at serial number
7 of the parent notification, classifiable
under SAC 9963.

Mountain Trail Foods Private Limited.
KAR ADRG 115/2019 dt 30-9-2019.-Kar.
Held: The sale of packed items like
packaged food products which cannot be
consumed as is basic and that needs further
cooking operations and other packaged
food products which are not processed by
the applicant and sold as purchased are
taxable at the appropriate rate and are not
covered under the tax rate applicable to
Group 99633 (HSN Code) as those relates
only to services.

2.

(2) The applicant is eligible to take credit
of the applicable to the supply of such
goods.
6.2
1]

Service of Food
Hatsun Agro Product Limited (KAR
ADRG 68/2019 dt 21-09-2019)
Held: The activity of supplying ice-creams,
chocolates, ice-cream cakes and pizza cakes
made as per the orders of the customers
and served in outlets qualifies as ‘composite
supply’ of service under Section 2(30)
of the CGST Act subject to GST at 5%
without input tax credit. It is important to
note that the supply of ice cream (along
with other items of food) are made-to-order
along with certain services like providing
air-conditioned seating facility, provision of
drinking water, tissue papers, dustbin, etc.
Thus, there is a supply of both, services &
goods, and are naturally bundled.
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The applicant shall be entitled to
ITC of tax paid on movie distributor
revenue sharing bill, projector rental
bill and advertising bill in full.
Further, in respect of security agency
bill and housekeeping bill, the ITC
shall be restricted to the apportioned
part which is utilised in providing
taxable output service. It shall be
subject to reversal in terms of section
17(1) of the CGST act 2017.

3.

The ITC of G ST paid on good
purchased for the purpose of
maintenance of mall such as vitrified
tiles, marbles, granite acp sheet, steel
plates, tmt bar (saria), bricks, cements,
paints, chemical, sanitary items likes
wash basin, urinal pots and toilet
accessories shall not be admissible to
the applicant in terms of clause (c) of
section 17(5) of the CGST Act 2017.

4.

The ITC of G ST paid on work
contract service received by the
applicant for maintenance contract
of building shall not be available to
them in terms of clause (d) of section
17(5) of CGST Act 2017.
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3]

Goodwill Industrial Canteen TN/09/
AAR/2018 DATED 30.08.2018- TN.
Held: The services of the applicant of
supplying food and beverages on the
premises of industrial unit/office, which are
on the terms of the contract with M/s Kone
Elevators and such other contracts, are
liable to tax at the rate of 9% CGST under
Sl.No. 7(v) of Notification No. 1/2017 -C.T.
(Rate) dated 28.06.20L7 and 9% SGST
under Sl.No. 7(v) of G.O.(Ms) No 72 dated
29.06.2017 No.ll(2)/cTR/532(d-L4)/2017
for the period up to 26.07.2018 and from
27.07.2018 onwards at the rate of 2.5%
CGST under Sl. No. 7(i) of the Notification
No. 1/2017-C.T. (Rate) as amended and
at the rate of 2.5% SGST under Sl. No.
7(i) of G.O.(Ms) No 72 dated 29.06.2017
No. ll(2)/CTR/532(d-74)/2017 as amended
subject to the condition that credit of input
tax charged on goods and services used
in supplying the services are has not been
taken read with Explanation (iv) of said
Notifications.

4]

and thesupplier is not eligible for ITC
as per the condition stipulated therein.
(ii)

5]

Held: Q: Rate of G ST on providing
services includes operation of canteen/
Mess/Eating House/mess operation/food
sales in Hospitals for patients and visitors/
Campsite etc.

(i)

the activity of supply of food
in canteens of office, factory,
hospital,college, industrial unit etc.
on contractual basis excepting that
supply is not event based or on
specific occasions, constitute supply
of service in terms of amended
Notification No.13/2018- Central
Tax(Rate) dt. 26.7.18 and is taxable at
the rate of 2.5% CGST + 2.5% SGST
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Kundan MisthanBhandar Order #
09/2018 Dt. 22-10-2018.- Uttarakhand.
Held:

Prism Hospitality Services (P) Ltd.
TSAAR Order No. 12/2018 dt:
26.09.18.-Telangana.

Reply:

Where the applicant provides
transport services to a training
institute for carting food from one
building to another for service/sale
and the applicant charges a separate
transport charges, the applicant
needs to discharge G ST on the
gross amount (cost of Food + cost
of Transportation ) at the rate of 18%
GST.

6]

1.

The supply shall be treated as supply
of service and sweet shop shall be
treated as extension of restaurant.

2.

The rate of G ST on aforesaid
activity will be 5% as on date, on
the condition that credit of input tax
charged on goods and services used
in supplying the said service has not
been taken.

3.

All the items including takeaway
items from the said premises shall
attract GST of 5% as on date subject
to the condition of non availment of
credit on input tax charged on goods
and services used in supplying the
said service.

Merit Hospitality Services Pvt Ltd.
GST-ARA- 22/2017-18/B- 29 Mumbai, dt.
05.05.2018- Mah.
Held: The company is registered as
“Outdoor Caterers” under the GST Act.
It was also registered in the same category
under service tax regime. The company
is engaged in the business of supply,
by way of and as a part of and in any
other manner whatsoever of goods, being
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food and any other article for human
consumption or drink. Whether the party
is running canteen activity or restaurant
activity in SEZ area; if liable to tax; and
the applicable rate of tax ? Whether the
activity be called as canteen activity and
applicable rate of 5% be charged on bills?

Registration liability; Eligibility & different
tax rates for Composition schemes;
different provisions for Place of supply and
Time of supply; Advances for services is
taxable but for goods, exempt; Different
provisions for exports of goods & for
export of services; Compensation Cess
applicable on supply of specified goods
only & not on services where such goods
are used; However, ITC is denied on
inward supply food & beverages, whether
as goods/services, u/s 17(5)(b)(i) of CGST
Act, unless it is a part of same category or
element of an Outward taxable supply.

Reply: All Questions answered in Negative.
Appeal Order # MAH /AAAR / S SRJ/12/2018-19 Dated 01.11.2018:
Held: The Appellate Authority for Advance
Ruling held that the services of supplying
food by the appellant to the employees of
the unit located in the Special Economic
Zone is not covered under the zero rated
supplies in terms of Section 16(1)(b) of
the IGST Act, 2017 and the services of
the appellant are also not in the nature of
restaurant services in SEZ as claimed by
the appellant.
7]

Rashmi Hospitality Services Pvt. Ltd.,
KAR ADRG 61/2019 dt 20-9-2019.-Kar.
Held: The subsidy amount received from
the Government of Karnataka for the
supply of service of food to the ultimate
beneficiaries (consumers) in Indira
Canteens by the applicant is excluded
from the definition of consideration and
would not form the part of the turnover
on which tax is liable. The consideration
collected from the beneficiaries is liable to
tax after deducting the tax fraction as the
price collected is inclusive of tax.

8.

Conclusion
The introduction of the G ST regime
alongwith various provisions of the GST
law still requires classification of supplies
between those of ‘supply as goods’ or
‘supply as services’ to comply with various
provisions of GST Law like- Different
threshold limits of turnover for determining
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Following broad propositions can be drawn from
the discussion as above:
•

The nature of the food
o

Whether it is ready to eat – meaning
thereby, can the receipent simply
receive the same and consume by
opening the packet?

o

How is ot offered fpr sale/supply?
—

Off the shelf, carry on

—

Who has offered? – A restaurant
at the counter or by a provision
store. Was is it opened and
served for consumption? Or
was it offered and the recipient
expected to eat it at its
convenient.

o

Was it cooked and served for
consumption? Does the supplier
also offer other services like seating
facilities, ambience, live music etc.?
Simply offering glass of water or
extra condiments like chatni etc won’t
change the character.

o

Is it food ‘ready to cook’? if yes,
it is supply of goods as it can’t be
consumed as it is.
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•

The nature of services offered
o

Served at a restaurant or café

o

At a take away counter – consider
definition of ‘restaurant services’

o

Door delivery

o

Packing and transportation - post sale.
Is it a separate contract for supply or
a composite contract for supply of
food/goods?

o

Food + entertainment?

o

Entry for an event and food offered
there. What is the principal supply?
—

Seminar or a concert/New year
party

o

Buying of Air ticket + pre book of
meals or on board buying of meals.
This also applies to train and bus
travels.

o

‘Room Service’ of food at a residential
hotel or pick up of food from the
‘mini bar kept in the room- Also
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check accounting. Generally, such
data is not easily available
•

Place of service
o

Does the place registered under the
local laws as a ‘restaurant’

o

Is it cooked at other place and served
for consumption at another place?
Like catering? May involve ‘reheating’

o

Food trucks – akin to a restarurant

Thus, intention of the parties, terms of the
agreement or contract as well as the sequence in
the chain of events or transactions will have to be
considered in determining whether food/beverage
is supplied as 'goods' or 'services'.
In a case of given facts, such issues once again
will result in uncertainty, disputes and litigations
which may take decades to resolve. A complete
re-case of the structure, model and the GST law
itself may be necessary to eliminate the debate&
dispute.
mom
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Levy of GST on Export and
Import of Goods and Services
K. Vaitheeswaran
Advocate

Constitutional Framework
The 101st Constitutional Amendment made
pathbreaking changes in the context of indirect
tax levies and facilitated the levy of GST. In
a first of its kind in so far as Indian Laws are
concerned, there is a departure from entry based
taxation and the levy of GST owes its source of
power to Article 246A. Article 246A(1) provides
that notwithstanding anything contained in Article
246 and 254, the Parliament and subject to clause
(2), the legislature of every State have power to
make laws with respect to Goods and Services Tax
imposed by Union or by such State. In terms of
Article 246A(2), Parliament has exclusive power
to makes laws with respect to Goods and Services
Tax where the supply of goods or of services or
both takes place in the course of inter-state trade
or commerce.
In so far as customs duty is concerned, Entry 83,
Union List, Seventh Schedule to the Constitution
of India deals with duties of customs including
export duty and this entry has not been amended
by the 101st Constitutional Amendment. Entry
54, State List, Seventhh Schedule, Constitution
of India empowered the State to levy tax on
sale or purchase of goods other than newspapers
subject to Entry 92A of the Union List. This entry
has been substituted by the 101st Constitutional
Amendment, and States are now empowered to
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levy tax on the sale of petroleum crude, high
speed diesel, motor spirit (commonly known
as petrol), natural gas, aviation turbine fuel and
alcoholic liquor for home consumption, but not
including sale in the course of inter-state trade or
commerce or sale in the course of international
trade or commerce of such goods.
Article 269A(1) provides that Goods and Service
Tax on supplies in the course of inter-state trade
and commerce shall be levied and collected by
the Government of India and such tax shall be
apportioned between the Union and the States in
the manner as may be provided by Parliament by
law on the recommendations of the GST Council.
The explanation to this Article provides that for
the purposes of this clause, supply of goods or
services or both in the course of import into the
territory of India shall be deemed to be supply of
goods or of services or both in the course of interstate trade and commerce.
Article 269A(5) provides that Parliament may
by law formulate principles for determining the
place of supply and when a supply of goods, or
of services, or both, takes place in the course of
inter-state commerce.
In exercise of the powers conferred by Article
269A the Parliament has enacted the Integrated
Goods and Services Act, 2017 (IGST Act).
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Customs Act,1962
The Customs Act 1962 was enacted to consolidate
and amend the law relating to customs.
Section 2(23) defines import with its grammatical
variations and cognate expressions to mean
bringing into India, from a place outside India. As
can be seen from the above, the definition does
not contemplate the underlying transaction to be
a sale or a supply. Merely bringing in goods into
the country for any reason could be import.
Section 12(1) of the Customs Act provides that
except as otherwise provided in this Act or any
other law for the time being in force, duties of
customs shall be levied at such rate as may be
specified under the Customs Tariff act or any
other law for the time being in force on goods
imported into or exported from India. This
provision establishes the position that the duties
of customs are levied at the rates specified under
the Customs Tariffs Act or any other law for the
time being in force.
IGST Act, 2017
Section 5(1) of the IGST Act, 2017 provides
for a levy of a tax on all inter-State supplies of
goods or services or both, except on the supply
of alcoholic liquor for human consumption, on
the value determined under Section 15 of the
CGST Act and at such rates not exceeding 40%,
as may be notified by the Government on the
recommendations of the Council and collected
in such manner as may be prescribed and shall
be paid by the taxable person. The proviso to
Section 5 reads as under:
Provided that the integrated tax on goods imported into
India shall be levied and collected in accordance with
the provisions of section 3 of the Customs Tariff Act,
1975 on the value as determined under the said Act at
the point when duties of customs are levied on the said
goods under section 12 of the Customs Act, 1962.
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Is Levy of IGST on imports legal?
The explanation to Article 269(1) provides
that supply of goods or services or both in
the course of import into the territory of India
shall be deemed to be a supply of goods or
services or both in the course of interstate trade
or commerce. The proviso to Section 5 of the
IG ST Act refers to integrated tax on goods
imported into India. The key question is whether
‘import’ is the same as ‘in the course of import’.
‘Import’ indicates a transaction of bringing goods
into India whereas ‘in the course of import’
indicates a transaction or a series of transactions
that occasions the import. In the pre-GST era
Section 5(2) of the Central Sales Tax Act, 1956
provided that a sale or purchase of goods shall be
deemed to take place in the course of import of
goods into the territory of India only if the sale
or purchase either occasions such import or is
effected by a transfer of documents of title to the
goods before the goods have crossed the customs
frontiers of India. ‘Crossing the customs frontiers
of India’ is defined under the CST Act as crossing
the limits of the area of customs station in which
imported goods or export goods are ordinarily
kept before clearance by customs authorities.
The Supreme Court in the case of Innure Ltd.
And Another vs. CTO (2010) 34 VST 509 held
that import had occasioned only on account of the
covenant entered into between the company and
NTPC. The imported pipes were used exclusively
for erection and commissioning of the plant and
the Company imported the goods fo completion
of the project. The Court held that the transaction
falls within Section 5(2) of the CST Act and by
virtue of Article 286(1)(b) of the Constitution, they
would not be taxable.
In the pre-GST era, sale in the course of import
was recognized as falling under Section 5(2) of
the Central Sales Tax Act 1956.The key question
is whether there be an IGST levy on ‘import of
goods’ when Article 269A of the Constitution
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refers to ‘in the course of import of goods or
services’.
The proviso to Section 5 provides that IGST
on imports shall be levied and collected in
accordance with section 3 of the Customs Tariff
Act on the value determined under the said
Act at the point when the duties of customs
are levied on the said goods under Section 12
of the Customs Act. Thus, the levy of IGST
is on ‘import’ whereas the explanation to
Article 269A(1) confers power on the Parliament
to treat a supply in the course of import as an
inter-state supply. Actual import of goods falls
within the ambit of Entry 82 and is subject to a
customs duty. Whether the proviso to Section 5 is
beyond the powers conferred under Article 269A
is a matter of debate.
Is levy of IGST under the Customs Tariff Act
legal?
Section 3(1) of the Customs Tariff Act provides
for a levy of additional duty equal to excise duty,
sales tax, local taxes and other charges. Any
article imported into India shall in addition be
liable to a duty referred to as additional duty
equal to excise duty.
Section 3(7) of the Customs Tariff Act provides
that any article imported into India shall in
addition be liable to IG ST at such rate not
exceeding 40% as is leviable under Section 5
of the IGST Act on a like article on its supply
in India on the value of the imported article as
determined under Section 3(8).
Supreme Court in the case of Presto Industries
(2001) 128 ELT 321 has held that additional
duties of customs is a duty of customs. The
Supreme Court in the case of Khandelwal
Metal and Engineering Works vs. Union of India
(1985) 3 SCC 620 has held that additional duty
mentioned in Section 3(1) of the Customs Tariff
Act partakes of the same character as customs
duty since, it is in addition to the duty which is
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leviable under Section 12 of the Customs Act.
The question that arises is whether there can be
levy of IGST through Section 3(7) when Section
3 itself contemplates levy of additional duty.
Can a levy under Section 3(7) be valid without
identifying the same as additional duty ? Further
there is no definition of IGST in the Customs
Tariff Act. While the power to levy an additional
duty of customs exists with the Parliament and
Customs Tariff Act is the vehicle used for such
purpose, in the absence of identifying the levy as
additional duty equivalent to IGST, the levy of
IGST through the Customs Tariff Act on import
is questionable.
Dual Taxation Aspect
Supply of goods or services or both are liable
to GST. The distinction between ‘goods’ and
‘services’ continues in GST. Section 2(52) of the
CGST Act 2017 defines goods and 2(102) of the
CGST act 2017 defines services. Place of supply
provisions for goods is governed by Section
10 and Section 11 of the IGST Act. Place of
supply for services is governed by Section 12 and
Section 13 of the IGST Act. Distinction between
goods and services are also brought out through
the rate of tax notification since the tax rates
applicable for goods/services are through separate
notifications.
Section 7(1)A of the CGST Act provides that
‘where certain activities or transactions constitute
a supply in accordance with the provisions of subsection (1), they shall be treated either as a supply
of goods or a supply of services as referred to in
Schedule II.’
Transfer of goods or right in goods or undivided
share in goods without transfer of title is treated
as a ‘supply of service’. Similarly, transfer of right to
use goods is also treated as a supply of service.
Temporary transfer or permitting the use or
enjoyment of Intellectual Property Rights is
treated as a supply of service.
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This poses a peculiar problem. There could be a
transaction which involves lease of a vessel or an
aircraft or even a machinery from a foreign lessor.
The lessee would be liable under the contract to
pay lease rentals. The lease becomes an import of
service and under the reverse charge mechanism,
the lessee would be required to discharge IGST
on the lease rentals. When the vessel or aircraft or
machinery crosses the customs frontiers of India
and a bill of entry is filed for clearance for home
consumption, the customs law comes into the
picture and the transaction is an import of goods
for the purpose of levy of customs duty. While
there is no quarrel with reference to the customs
duty on import, challenges arose when IGST was
also sought on the import of goods.
The issue that emerges is whether when a
transaction is considered as ‘supply of service’
can the same be treated as import of goods for the
purpose of levy of IGST which can result in dual
taxation. Notification No. 50/2017-Cus provides
for effective rates of duty of customs and IGST
on imports and this Notification was amended
by Notification No. 65/2017 – Customs inserting
Entry 547A which provides for exemption from
Basic Customs Duty and IGST on aircrafts, aircraft
engines and other aircraft parts imported into India
under a transaction covered under Item 1(b) or Item
5(f ), Schedule II, CGST Act. This exemption is
subject to Condition No. 102. Accordingly, the
importer has to execute a bond to pay IGST
leviable under Section 5(1) of the IGST Act,
on the supply of service covered by Item 1(b)
or Item 5(f), Second Schedule, CGST Act; not
to sell or part with the goods without the prior
permission of the Commissioner of customs;
to re-export the goods within three months
from the expiry of the period for which they
were supplied under a transaction covered by
Item 1(b) or 5(f) and to pay an amount equal
to IG ST payable on the goods but for the
exemption in the event of violation of the above
condition.
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This exemption is an acknowledgement of the fact
that while leasing of goods is a supply of service,
the goods that come as part of the lease are
treated as an import of goods for levy of IGST
and only the exemption provides relief.
Interestingly, Entry 557D was inserted through
Notification No. 85/2017 amending Notification
No. 50/2017 and covered all goods, vessels,
ships, (other than motor vehicles) imported
under a transaction covered under Entry 1(b)
or 5(f). Thus, the problem for other goods was
solved only after the amendment. In any event,
providing an exemption under customs law which
deals with import of goods completely defeats
the purpose of the Parliament treating lease
transactions as a service. Where a transaction
is statutorily declared as a service, all further
enquiry should cease. One cannot treat the same
transaction as import of goods and mitigate the
impact through an exemption notification which is
also subject to conditions. For example assuming
a lessee does not pay IGST on the lease rentals,
the tax machinery can be used to recover the
IGST on such lease rentals. It cannot and should
not result in levy of IGST on the goods that
form part of the lease, by treating it as ‘import of
goods’ and breach of conditional exemption.
Taxability of Exports
The Explanation to Article 269A(1) provides
that supply of goods or of services or both in
the course of import into the territory of India
shall be deemed to be a supply of goods or
of services or both in the course of inter-State
trade or commerce. There is nothing in the
explanation which considers the transaction of
export as a supply in the course of inter-State
trade or commerce. Article 286(1), as amended
by the 101st Constitution Amendment provides
that no law of a State shall impose or authorize
the imposition of a tax on the supply of goods or
of services or both where such supply takes place
(a) outside the State; or (b) in the course of import

SS-VII-38

Special Story — Levy of GST on Export and Import of Goods and Services
of the goods or services or both into or export of
the goods or services or both out of the territory
of India.
Article 286(2) provides that Parliament may, by
law, formulate principles for determining when
a supply of goods or services or both, in any of
the ways mentioned in (1). The Central Sales Tax
Act, 1956 through Section 5(1) of the CST Act
establishes as to when a sale or purchase would
be considered as an export.
Where Article 269A is the source of power for
enacting the IGST Act, then there is nothing
in Article 269A which deals with export. The
preamble to IGST Act provides that it is an Act
to make a provision for levy and collection of
tax on inter-State supply of goods or services or
both by the Central Government and for matters
connected therewith or incidental thereto.
On the other hand, the preamble to the Central
Sales Tax Act, 1956 provides that it is an Act to
formulate principles for determining when a sale
or purchase of goods takes place in the course
of inter-State trade or commerce or outside a
State or in the course of imports into or export
from India, to provide for the levy, collection
and distribution of taxes on sales of goods in the
course of inter-State trade or commerce and to
declare certain goods to be of special importance
in inter-State trade or commerce and specify the
restrictions and conditions to which State laws
imposing taxes on the sale or purchase of such
goods of special importance shall be subject.
Is levy of IGST on Exports legal?
Section 7(1) of the IGST Act, 2017 provides that
subject to the provisions of section 10, supply of
goods, where the location of the supplier and the
place of supply are in two different States or two
different Union territories or a State and a Union
territory, shall be treated as a supply of goods in
the course of inter-State trade or commerce.
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Section 7(3) of the IGST Act, 2017 provides that
subject to the provisions of section 12, supply of
services, where the location of the supplier and
the place of supply are in two different States
or two different Union territories or a State and
a Union territory, shall be treated as a supply
of services in the course of inter-State trade or
commerce.
Section 7(5)(a) of the IGST Act, 2017 provides
that supply of goods or services or both when
the supplier is located in India and the place of
supply is outside India shall be treated to be a
supply of goods or services or both in the course
of inter-State trade or commerce.
The key question that arises is when inter-State
supply is contemplated as a transaction within
India, can a transaction of export which involves
two countries, be treated as a supply in the
course of inter-State trade or commerce? When
the power does not flow from Article 269A and
the preamble to the IGST Act, 2017 is not the
same as the preamble to the CST Act, 1956,
the provisions of Section 7(5)(a) is likely to be
subjected to judicial scrutiny. Section 5 of the
IGST Act, which is the charging Section provides
for levy of IGST on all inter-State supplies of
goods. There is nothing in Section 5 to indicate a
levy on an export transaction.
Section 16(1)(a) of the IGST Act, 2017 considers
export of goods or services or both as a zerorated supply. Section 2(23) of the IGST Act, 2017
defines ‘zero-rated supply’ to have the meaning
assigned to it in Section 16.
When zero-rated supply is identified as a separate
species, in the absence of a charging mechanism
for levy of tax on zero-rated supplies, the
provision contemplating payment of IGST and
seeking of refund later is questionable.
Section 17(2) of the CGST Act, 2017 refers to
usage of goods or services partly for effecting
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taxable supplies, including zero-rated supplies.
This further indicates that zero-rated supply is a
separate species in addition to taxable supply.
Therefore, if zero-rated supply does not form part
of taxable supply, then levy of IGST on exports
is clearly questionable. It is no doubt true that
Section 16(3)(b) of the IGST Act, 2017 provides
that the IGST paid on exports shall be refunded,
However the primary question is whether the levy
in the first place is legal or not.
Letter of Undertaking/Convertible Foreign
Exchange
Section 2(5) of the IGST Act, 2017 defines “export
of goods” with its grammatical variations and
cognate expressions, to mean taking goods out of
India to a place outside India;
Section 2(6) of the IGST Act, 2017 defines “export
of services” to mean the supply of any service
when,––
(i)

the supplier of service is located in India;

(ii)

the recipient of service is located outside
India;

(iii)

the place of supply of service is outside
India;

(iv)

the payment for such service has been
received by the supplier of service in
convertible foreign exchange or in Indian
rupees wherever permitted by the Reserve
Bank of India; and

(v)

the supplier of service and the recipient
of service are not merely establishments
of a distinct person in accordance with
Explanation 1 in section 8;

Where all conditions except the receipt in
convertible foreign exchange are met the question
is whether tax can be imposed.
Rule 96A of the CGST Rules, 2017 provides
that any registered person availing the option
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to supply goods or services for export without
payment of IGST shall furnish, prior to export,
a bond or a LUT in FORM GST RFD-11 to the
jurisdictional Commissioner, binding himself to
pay the tax due along with the interest specified
under Section 50(1) within a period of —
(a)

15 days after the expiry of three months, or
such further period as may be allowed by
the Commissioner, from the date of issue of
the invoice for export, if the goods are not
exported out of India; or

(b)

15 days after the expiry of one year, or
such further period as may be allowed by
the Commissioner, from the date of issue
of the invoice for export, if the payment
of such services is not received by the
exporter in convertible foreign exchange
or in Indian rupees, wherever permitted by
the Reserve Bank of India.

This is quite different from the provisions of
the erstwhile CENVAT Credit Rules. In the
old system, if convertible foreign exchange was
not received within the time prescribed, it only
resulted in export of service being considered
as exempt service which in turn had an impact
only on the CE NVAT credit availed. Nonreceipt of convertible foreign exchange did
not result in export of services getting taxed.
In the IGST law, if the transaction is not an
export of service, on account of say non-receipt
of foreign exchange, there is a presumption of
levy. Once the right to levy IGST on an export
transaction is questionable, other conditions such
as non-furnishing of letter of undertaking or nonreceipt of convertible foreign exchange become
superficial. While refund of input tax credit on
zero-rated supply is clearly a policy decision and
the the Government would have rights to specify
conditions and safeguards, levying of IGST on
an export transaction through Section 16(3) or
for violation of the LUT under Rule 96A is
questionable.
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The Five Member Bench of the Supreme Court
in the case of The State of Kerala and Others vs.
The Cochin Coal Company Ltd. (1961) 12 STC 1
has held that concept of export in Article 286(1)
(b) of the Constitution postulated the existence
of two termini as those between which the goods
were intended to move or between which they
were intended to be transported and not a mere
movement of goods out of the country without
any intention of their being landed in specie in
some foreign port. Goods might be consumed
within the meaning of the explanation to
Article 286(1)(a) either by destruction or by way
of use depending on the nature of the goods.
In the case of Microsoft Corporation India Pvt.
Ltd. vs. CST (2014) 36 STR 766, the Delhi Bench
of the Tribunal held as under:
“Article 286(1)(b) of the Constitution
explains what “export” means. Such
concept was incorporated into Customs
Act, 1962 in terms of Section 2(18) thereof.
The activity of “taking out of India to a
place outside India” is recognized test
to hold an activity to be export. Activity
relating to goods being equal to the activity
relating to service, following “Principles
of Equivalence”, meaning of the term
“export” recognized by Constitutional
provision and tested by law relating to
Central Sales Tax, Customs, Central Excise
and Export and Import Policy of the
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government leaves no doubt to construe
meaning of the said term in the context
of export of service under the provisions
of Finance Act, 1994 read with Export
of Services Rules, 2005. There should be
two termini for export of service. Service
generated in one termini if travels outside
that termini for ending thereat, export can
be said to have been made. The activity of
promotion of market ended in India upon
identification of customers and nothing
travelled abroad to end there.”
In the pre- G ST law, and specifically under
Central Excise law, the levy of excise duty was
on manufacture and duty was payable at the time
of removal. When goods were removed for the
purpose of export, Rule 18 of the Central Excise
Rules, 2002 contemplated payment of duty at the
time of removal from the factory and refund of
the same in the form of an excise rebate when the
goods were actually exported. Rule 19 provided
for a mechanism where the manufactured goods
could be exported without payment of duty under
letter of undertaking. The mere mirroring of Rule
18 and 19 into IGST Act appears to be a futile
exercise since there was never an excise duty levy
on exports and on account of Section 5(1) of the
CST Act, there was never a levy of sales tax on
exports.
mom
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Section 16(4) & Rule 86A
- Recent Controversy
CA Abhay Desai

1.

The basic design of G ST postulates
that the input tax credit (“ITC”) shall
be seamlessly granted to the registered
businesses to avoid the cascading effect
of tax and also to ensure that the entire
tax burden is transparently transferred
to the end consumer. Said design also
found mention in the Statement of Objects
and Reasons accompanied in the CGST
Bill, 2017 when it was introduced in
the Parliament. Paragraph 4 of the said
Statement specifically records that the
design of GST is to allow seamless transfer
of ITC from one stage to another in the
chain of value addition which would also
incentivize tax compliance. Therefore I
submit that any restrictions imposed in
curtailing the said seamless flow of ITC
would have to be looked at minutely and
an interpretation favoring the objective
behind the implementation of G ST
should be adopted. With these words in
the present article we shall deal with two
such restrictions about ITC. One (Sec.
16(4)) deals with time-related restrictions
and the other (Rule 86A) deals with the
utilization related restrictions of the balance
available in the electronic credit ledger.
It may be noted that the reference in the
present article is of the provisions of the
CGST Act, 2017 but the same shall also
be construed as a reference to the similar
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provisions under the SGST Act(s), 2017
unless stated otherwise.
Time-related restrictions u/s 16(4)
2.
Before analyzing the provisions contained
u/s 16(4) of the CG ST Act, 2017 it
is worthwhile to first reproduce the
concerned provisions for ready reference:
“Sec. 16(4) A registered person shall not be
entitled to take input tax credit in respect of
any invoice or debit note for supply of goods or
services or both after the due date of furnishing
of the return under section 39 for the month of
September following the end of financial year
to which such invoice or invoice relating to such
debit note pertains or furnishing of the relevant
annual return, whichever is earlier.”
3.

Subsequently vide CG ST (Second
Removal of Difficulties) Order, 2018 dated
31-12-2018 following proviso has been
added:
“Provided that the registered person shall be
entitled to take input tax credit after the due
date of furnishing of the return under section 39
for the month of September, 2018 till the due
date of furnishing of the return under the said
section for the month of March, 2019 in respect
of any invoice or invoice relating to such debit
note for supply of goods or services or both made
during the financial year 2017-18, the details of
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which have been uploaded by the supplier under
sub-section (1) of section 37 till the due date for
furnishing the details under sub-section (1) of
said section for the month of March, 2019.”
4.

5.

6.

A conjoint reading of the original provision
along with the subsequently added proviso
would provide that the registered person
cannot take the ITC in respect of an
invoice or a debit note pertaining to an
invoice after the due date for furnishing the
return u/s 39 for September from the end
of the FY to which the invoice pertains or
the filing of the annual return, whichever
is earlier. However, as an exception for
FY 2017-18, being the first year of GST,
proviso provides that ITC can be taken
even after the normal cut-off date but
till the due date for furnishing the return
for March 2019 provided the details of
invoices related to the said ITC have
been uploaded by the concerned suppliers
in GSTR – 1 till the due date of filing
GSTR – 1 for March 2019. It may also be
noted that Sec. 16(4) also stands amended
vide Finance Act, 2020 to the effect that
the said restriction in respect of a debit
note shall be considered from the year in
which such debit note is issued and not the
year in which the invoice relating to such
debit note was issued. However as the said
amendment is yet to be notified the same is
not discussed in the present article in detail.
Ordinarily a prudent registered person is
expected to take the ITC within the time
restrictions contained u/s 16(4) to avoid any
litigation. In other words as an illustration
ITC for the invoice pertaining to FY 201920 should be taken by the earliest of the
two cut-off dates which will be 20.10.2020
(i.e. due date for September GSTR – 3B) as
an annual return will be filed only after the
said date.
Now the purpose of the present article
is to examine the contentions which one
can make if the ITC is sought to be taken
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after the above-stated cut-off date. We
shall divide the contentions into two broad
categories. The first category shall deal with
whether such time-related restrictions can
be imposed and the second category shall
deal with the stage of the entire process of
taking the ITC at which the said restrictions
will be applied. Before discussing the same
please note that restrictions contained u/s
16(4) do not apply to ITC of IGST paid on
import of goods as the said restrictions only
cover ITC related to the tax in respect of
the invoice/debit note.
7.

Now the first fundamental aspect deals
with whether such time-related restrictions
can be imposed or not. In this regard
following contentions can be examined by
the readers to say that such time-related
restrictions may not be legally valid:
I.

It can be contended that Sec. 16(2)
of the CGST Act, 2017 starts with a
non-obstante clause to the effect that
notwithstanding anything contained in
the entire Sec. 16, a registered person
shall be entitled to ITC if he satisfies
the four conditions given therein
(viz. possessing requisite documents,
receipt of goods/services, tax paid by
the supplier to the Government and
filing of the return by the recipient).
Therefore I submit that as Sec. 16(2)
starts with a non-obstante clause
overriding all other provisions of
Sec. 16 including Sec. 16(4) it can
be contended that as long as all the
conditions u/s 16(2) are satisfied
which do not have any time-related
restrictions, ITC cannot be restricted.

II.

Despite the non-obstante clause in
Sec. 16(2) one may contend that
as the said provision deals with
the entitlement of ITC whereas
Sec. 16(4) deals with the taking of
the ITC, and as both operate in
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separate domains they will continue
to apply. In other words a registered
person may be entitled to ITC
u/s. 16(2) on the satisfaction of
the four conditions but would not
be able to take the said ITC if he
crosses the time restrictions contained
u/s. 16(4). Now one of the conditions
for a registered person to be entitled
to ITC u/s .16(2) is that he must have
furnished the return u/s. 39. The
process of availing the ITC, as we
shall see later, happens in the records
maintained under the law and the
said amount is then credited in the
electronic credit ledger by way of the
reflection of the same in the return
filed u/s 39. Therefore I submit that
Sec. 16(2) not only provides for the
conditions to become entitled to ITC
but also provides for the condition
to get the availed ITC reflected in
the electronic credit ledger by way
of filing of the return. Once the said
proposition is found valid, given the
non-obstante clause in Sec. 16(2)
overriding all other provisions of
Sec. 16, Sec. 16(4) cannot curtail the
taking of the said already entitled ITC
and validly reflected in the electronic
credit ledger.
III. The amendment in Rule 61(5) by
categorizing GSTR – 3B as a return
u/s 39 and therefore to say that
the restrictions contained u/s 16(4)
shall apply must be seen in light
of why the said restrictions have
been provided and originally linked
the same with G STR – 3 and not
G STR – 3B. Rule 4(iv) of G ST
Settlement of Funds Rules, 2017
provides that the GSTN must send
a report of the ITC remaining
unutilized (to be read as unavailed
in the context) because of restrictions
u/s 16(4) so that the said money can
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be apportioned between the Centre
and the States (same for unavailed
CGST as well as SGST). Said report
would be generated from the exact
amount of ITC not availed which
would have been available only in
the GSTR – 1, 2 & 3 system wherein
a supplier would have reported a
B2B transaction in G STR – 1
whereas the recipient would not have
matched the same and intimated
the ITC claim in the portal by
filing G STR – 2. In the G STR –
3B regime due to the absence of
matching and hence not knowing
the exact amount of unavailed ITC,
Sec. 17(2A) came to be inserted in the
IGST Act, 2017 vide IGST (Amdt.)
Act, 2018 to provide for the ad hoc
apportionment of the monies lying in
the IGST credit ledgers. Therefore I
submit that the original reference to
GSTR – 3 in Sec. 16(4) was based
on the entire mechanism of matching
and apportionment of the monies of
the unavailed ITC. Now GSTR – 3B
being only a summary return (ref
para 8.6.6. of the 17th GST Council
Meeting Minutes) cannot take the
place of G STR – 3 for Sec. 16(4)
given the above discussion. Hence it
can be contended that a retrospective
amendment in Rule 61(5) to make
GSTR – 3B a return u/s 39 cannot
be read while interpreting Sec. 16(4)
and hence the last date to avail the
ITC would be the date of filing of
the annual return. This would also
be in line with the principle that in
an environment where periodically
only summary returns in the form
of GSTR 3B are to be filed without
matching, last opportunity for availing
the ITC at the time of finalizing the
annual return working especially
when the unavailed ITC stands
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already reflected in GSTR 2A has to
be permitted.
IV. Without prejudice to the above
contention, it may be noted that
GSTR – 3B initially was not a return
u/s 39. Time limits stipulated u/s.
16(4) only applies in the context of
a return u/s 39. It is only by way of
CG ST (Sixth Amendment) Rules,
2019 notified vide Notification
No. 49/2019 – Central Tax dated
09.10.2019 that with a retrospective
effect Rule 61(5) was amended to
provide that GSTR – 3B is a return
u/s 39. Therefore we submit that the
vested right created before the date
of the said amendment to avail the
ITC (wherein the restrictions were not
linked to GSTR – 3B but to GSTR -3
which now stands annulled) cannot
be taken back. Support for the said
proposition can be taken from the
Hon’ble Supreme Court decisions in
the case of Dai Ichi Karkaria Ltd.
1999 (112) E.L.T. 353 (S.C.) and
Eicher Motors Ltd. 1999 (106) E.L.T.
3 (S.C.).
V.
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Consider a situation wherein a
registered person intends to avail the
ITC within the stipulated time frame
but is prevented from availing the
same as he does not have sufficient
funds to pay the net liability in cash
and file the return. As per the current
design of the GSTN portal, GSTR
– 3B cannot be filed in which ITC
has been reflected unless the net
tax amount for the given tax period
is also paid. This is contrary to the
legal provisions as in Sec. 39 merely
links return filing due date with
the payment due date but nowhere
provides that the return can be filed
only after making the payment. It is
also a settled principle that law must

excuse an impossible duty. Support
can be drawn from the decision
of Hon’ble Supreme Court in the
case of Cochin State Power & Light
Corporation Ltd. vs. The State of
Kerala AIR 1965 SC 1688 wherein it
has been held that “the performance
of this impossible duty must be
excused following the maxim, lex
non cogitate ad impossible (the
law does not compel the doing of
impossibilities)". Therefore timerelated restrictions cannot apply in
such situations.
VI. It can also be contended that Article
300A of the Constitution provides
that no person shall be deprived of
his property save by the authority
of law. It has been held that the
said authority of law needs to be
reasonable (see K.T Plantation Pvt.
Ltd. vs. State of Karnataka (2011)
9 SCC 1). As submitted above, GST
is a destination-based value-added
tax system wherein all the entities in
the chain of transactions till the final
destination are called to pay tax after
adjusting the ITC which is as good as
the advance tax paid. Hence ITC is a
property of the concerned registered
person and the said property cannot
be denied by way of not allowing
the credit merely due to time-related
procedural limitations. This is more
relevant especially when the GST
is a new law and enough confusion
prevails in the mind of the taxpayer
as well as the department (evident
from AAR) coupled with the fact that
already time has been extended for
FY 2017-18.
VII. The above contentions would equally
apply when it comes to claiming
ITC based on self-invoice prepared
u/s 31(3)(f) of the CGST Act, 2017

April 2020 | The Chamber's Journal

| 55 |

Special Story — Section 16(4) & Rule 86A - Recent Controversy
in case of the tax payable under
RCM for supplies received from
unregistered suppliers. This is because
the entire mechanism of providing
the time limits has been inserted to
identify the unavailed ITC reported
in GSTR – 1/2 but not claimed in
GSTR – 2 (which is now suspended).
Now for the reporting of the selfinvoice the same was required to
be done in GSTR – 2. In absence
of the same, we can contend that
the mechanism of apportionment of
revenue concerning unavailed ITC as
envisaged u/s 16(4) would fail even
in this scenario (moreover in case
of RCM the tax is paid by the same
registered person who intends to
avail the ITC and hence the question
of apportionment would not arise as
opposed to forward charge). Hence
the said time-related restrictions
would not apply. Further as also
stated before, Sec. 16(2) overrides
Sec. 16(4) and in the absence of time
limits in Sec. 16(2), ITC should be
available even if the same is claimed
beyond the stipulated time.
VIII. It is also submitted that the
restrictions contained u/s. 16(4) is
for the invoice “for the supply” of
goods/services whereas the selfinvoice prepared by the recipient
u/s. 31(3)(f) for discharging the tax
under RCM is an invoice prepared
“for the receipt” of goods/services.
It must be noted that the recipient
while discharging the tax under RCM
do not become the deemed supplier.
Further the proviso inserted u/s.
16(4) for FY 2017-18 permitting the
taking of ITC beyond the normal
time limits provides for the condition
that the details of the relevant invoice
should be reported by the vendor
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in G STR – 1. Hence invoices the
details of which are reportable in
GSTR – 1 (invoice for supplies) are
only sought to be covered u/s 16(4).
Therefore it can be said that the
restrictions would not apply to cases
where ITC is related to self-invoice
details of which are not reportable in
GSTR – 1 (only invoice numbers are
to be mentioned) but are reportable in
GSTR – 2. Without prejudice, it can
also be contended as explained later,
that the restriction contained u/s 16(4)
even if applied would apply only qua
the year in which the self-invoice is
prepared and not qua the year in
which the underlying supplies would
have been received.
IX. We may also state that the Hon’ble
Supreme Court decision in the
case of Osram Surya P. Ltd vs.
Commissioner of Central Excise
(2002) 122 TAXMAN 0583 did not
rule on the legal validity of the timerelated restriction of six months for
availing MODVAT credit (as it was
not the question before the Court)
but only considered the issue as
to whether the same can apply to
invoices issued before the imposition
of the said restriction or not. We
also observe that the decision of the
Hon'ble Supreme Court in the case
of ALD Automotive Pvt. Ltd. vs. CTO
2018 (364) ELT 3 (SC) wherein the
validity of time-related restrictions
contained u/s 19 of the TNVAT
Act, 2006 was upheld is clearly
distinguishable from the present case
based on the language used as well
as the context as discussed in the
contentions above.
8.

Now we shall discuss the second
fundamental aspect as to at what stage
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paid by the suppliers to the Government
and return filed u/s 39). Now out of the
said four conditions it cannot be said
that all must be satisfied before the stage
of taking the ITC. This is because the
actual payment condition and the return
filing condition can be satisfied only after
the taking of the ITC as otherwise no
registered person can avail and utilize the
ITC of the preceding tax period unless
he files the return first and the tax is paid
by the concerned suppliers. This cannot
be the intention of Sec. 16(2). The same
is also apparent as discussed above from
the fact that Sec. 16(2) only deals with
the conditions for entitlement of ITC and
not for taking of the ITC. Therefore I
submit that only first two conditions (viz.
possession of document already part of
Rule 36(2) and receipt of goods/services
(in certain situations even the requirement
of receipt can be satisfied post facto)) needs
to be fulfilled before availing the ITC
in the records maintained and the other
two can be met post such availment. Said
conclusion also gets support from the fact
that the filing of return has been made as
a condition to become entitled to ITC u/s
16(2) and not for taking the ITC. Hence we
submit that on receipt of the goods/services
for use in the business and on possession of
the relevant documents, ITC can be availed
in the records maintained u/s 35.

shall the said restriction apply in the entire
process of claiming the ITC.
9.

Sec. 16(1) inter alia provides that a
registered person is “entitled to take” the
credit of the tax charged on any supply of
goods or services or both which are used
or intended to be used in the course or
furtherance of business. It further provides
that the said amount of ITC shall be
credited to the electronic credit ledger of
the given person. Therefore at this stage
we can conclude that the stage of “taking
the credit” is different from the stage in
which the said amount is credited in the
electronic credit ledger.

10.

Further Rule 36(2) of the CGST Rules,
2017 provides that a registered person
can avail the ITC only if the document
(e.g. tax invoice) available for claiming
such credit contains all the necessary
particulars and the said information is
furnished by the registered person in
GSTR – 2. Sec. 35(1)(d) of the CGST Act,
2017 provides that a registered person shall
be required to maintain the record of the
ITC availed. Hence it would appear that
the act of taking the credit in the records
to be maintained by way of ensuring
that the documents contain the necessary
particulars and the same are submitted
in form GSTR – 2 is a precursor to the
reflection of the said ITC in the electronic
credit ledger on a provisional basis by
filing GSTR – 3. Now in the absence of
GSTR – 2 we can say that a registered
person can avail the credit as soon as
the document containing the relevant
particulars are made available. This also
brings us to Sec. 16(2) which clearly deals
with the entitlement of ITC and not the
taking of the said ITC. Said provisions
provide for the satisfaction of four
conditions (viz. possession of relevant
documents, receipt of goods/services, tax
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11.

Now once the said ITC is availed in the
records it was to be provisionally credited
in the electronic credit ledger as per Sec. 41
for matching which was to be undertaken
by the GSTN portal as per Sec. 42 & 43.
Once the ITC matched the provisional
credit would get converted into final credit.
Therefore I submit that the process of
reflection of the said ITC in GSTR – 3B,
and in the absence of matching, is only
a second step post the availment of ITC
in the records to get the availed amount

April 2020 | The Chamber's Journal

| 57 |

Special Story — Section 16(4) & Rule 86A - Recent Controversy
credited in the electronic credit ledger for
subsequent utilization/refund. One can
also draw support from the Hon’ble Apex
Court decisions in the case of Chandrapur
Magnet Wires (P) Ltd. vs. CCE 1996 (8)
ELT (SC) and CCE vs. Bombay Dyeing
& Mfg. Co. Ltd. 2007 (215) ELT 3 (SC)
as well as Hon’ble Gujarat High Court
decision in the case of CCE vs. Ashima
Dyecot Ltd. 2008 (232) ELT 580 (Guj)
wherein it has been held that debit in
the CENVAT records posts the credit in
the said records shall tantamount to nonavailment of the MODVAT/CE NVAT
credits and therefore in absence of any
subsequent debit in the said register, the
credit in the register would tantamount to
the availment of the said credits. We also
rely on the decision of Hon’ble CESTAT
in the case of CCE vs. Ford India Ltd. 2012
(284) E.L.T. 202 (Tri. - Chennai) wherein
it has been held the date of availment
of CE NVAT credit would be the date
on which entries are made in RG – 23
Part – I record. In the said decision it was
also observed that the Supreme Court
decision in the case of Osram Surya Pvt.
Ltd. (supra) did not deal with the issue
as to when it can be said that the credit
has been availed. Hence we can conclude
that the ITC availment first happens in the
records maintained by the taxpayer and the
return filing process is merely a reflection
of the said ITC for credit in the electronic
credit ledger to allow for the utilization/
refund.
12.

Once the above proposition is adopted,
Sec. 16(4) provides for the restrictions for
the taking of the ITC and not the reflection
of the same in GSTR – 3B for getting the
said amount credited in the electronic
credit ledger. Thus it can be said that as
long as the registered person has availed
the ITC in the books of accounts (which
will be a record u/s 35 as far as ITC
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availment is concerned) before the cut-off
date prescribed u/s 16(4), the same can be
said to be in order.
13.

For ITC of the tax payable under RCM
on the supplies received from unregistered
suppliers it can be contended that
Sec. 16(4) even if it applies would apply
qua the year in which the self-invoice
is issued and not qua the year in which
the underlying supplies would have been
received. A delay in raising the self-invoice
may have certain other consequences in
terms of penalties for violation of time
of supply provisions however the same
cannot be inferred to the effect that the
delayed self-invoice would relate to the
actual date of the receipt of goods/services.
This is because the time-related restriction
u/s 16(4) has a nexus with the date of the
document and not the date of the actual
receipt of goods/services. Had it been so
the said provision would have linked the
restriction with the actual receipt date of
goods/services and not the date of the
document. Therefore it can be contended
that the ITC of the self-invoice even if
made in FY 2019-20 for the underlying
supply received in FY 2017-18 would
remain ITC of FY 2019-20 and accordingly
Sec. 16(4), if at all, would apply.
Hence we conclude that the time-related
restrictions imposed u/s 16(4) is not that
simple to interpret and take a position. All
the above contentions must be examined in
detail before making any decision.

Rule 86A – Blocking of the Electronic Credit
Ledger
14.
Rule 86A came to be inserted vide
Notf no. 75/2019 – CT dt 26.12.2019.
Said Rule in a nutshell grants power to
restrict the utilization of the balance lying
in the electronic credit ledger in certain
circumstances. Before discussing the
said Rule, it is important to understand
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whether the provisions of the Act enable
the Government to prescribe such a Rule.
15.

Generic rulemaking power contained
u/s 164 of the CG ST Act, 2017 can
be exercised only for carrying out the
provisions of the Act. Hence there must
be a provision in the Act that authorizes
or provides for the formation of any rule.
Sec. 49(4) of the CGST Act, 2017 provides
that the amount available in the electronic
credit ledger may be used for making
any payment towards output tax in such
manner and subject to such conditions and
within such time as may be prescribed.
Therefore the authority granted by the Act
to the Executive by way of a delegated
legislation concerning the utilization of
the amount available is limited to the
manner and subject to such conditions
as prescribed. Now the complete ban on
the utilization of the said balance is not
concerning any manner of utilization.
Hence we need to only consider whether
the power granted to prescribe conditions
for utilization of the said balance can be
said to also grant the power to restrict in
toto?

16.

The power granted by Sec. 49(4) is only
to prescribe the procedural conditions
enabling the utilization of the balance
and cannot be interpreted to restrict its
utilization of the ITC duly availed following
the law. Therefore on this ground itself it
can be contended that Rule 86A is going
beyond the provisions of the Act and is
thus ultra vires.

17.

Presuming that the power to prescribe
the conditions would also include the
power to restrict, it must however be seen
as to whether the exercise of said power
results in an excessive delegation or not.
This is because excessive delegation is
not permissible and the rule made by
exercising the same would not be valid.
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Hon’ble Supreme Court in the leading
case on the subject of Vasantlal Maganbhai
Sanjanwala vs. The State Of Bombay 1961
SCR (1) 341 has held that the delegation
by an Act can be proper only if the same
is done by setting the proper framework
and guidance within which the delegated
authority can exercise the power. Improper
exercise of a vague and arbitrary power to
change the policy of the Act (in the present
case without challenging the availment
of ITC by following the principles of
natural justice in the form of SCN but
straight away blocking the utilization of
the balance) would be a case of excessive
delegation not permitted in law. Hence in
the present case exercise of rulemaking
power to change the policy of the Act
(which nowhere permits for the blockage
of electronic credit ledgers) would be a case
of excessive delegation and hence even on
this ground it can be contended that the
Rule 86A is not just and proper.
18.

Having discussed the validity of the new
Rule we shall now go into the detailed
discussion of the Rule itself presuming
it to be valid. Before discussing the
circumstances in which the power to
restrict the utilization of the balance
available in the electronic credit ledger
can be invoked it is worthwhile first to
discuss the vital aspect dealing with the
conditions related to the reason to believe
to be satisfied for invocation of the said
Rule. The relevant part of Rule 86A for
our discussion reads as under:
“Rule 86A(1) The Commissioner or an officer
authorised by him in this behalf, not below
the rank of an Assistant Commissioner, having
reasons to believe that credit of input tax
available in the electronic credit ledger has been
fraudulently availed or is ineligible inasmuch
as –
………………….
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may, for reasons to be recorded in writing, not
allow debit of an amount equivalent to such
credit in electronic credit ledger for discharge of
any liability under section 49 or for claim of
any refund of any unutilised amount”
19.

Above Rule, therefore, provides that
the officer exercising the power should
have “reasons to believe” that the case in
question falls in the given circumstances
(which are discussed later) and said reasons
are to be recorded in writing.

20.

Hon’ble Supreme Court in the case of
Union Of India vs. Mohan Lal Capoor &
Others 1974 SCR (1) 797 (SC) has held
that reasons are the links between the
materials on which certain conclusions are
based and the actual conclusions. They
disclose how the mind is applied to the
subject matter for a decision whether it
is purely administrative or quasi-judicial.
They should reveal a rational nexus
between the facts considered and the
conclusions reached. Therefore the reasons
leading to the exercise of the power
granted by the Rule must be based on
rational nexus and not on any conjecture
or surmises. The reasons recorded must
be relevant and germane to the content
and scope of the power conferred by
the statute and must show a reasonable
nexus between the facts considered and
satisfaction reached (P.K. Chowdhury and
others vs. Union of India and others (MP)
1976 MPLJ 690 (MP)).

21.

Further Hon’ble Supreme Court in the
case of Ajantha Industries And Ors vs.
Central Board Of Direct Taxes 1976
SC R (2) 8 8 4 (SC) has held that the
requirement of recording the reasons as
a matter of principle of natural justice
would also encompass the requirement
of communicating such reasons to the
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taxpayer to enable the taxpayer who is
prejudicially affected to challenge the
decision.
22.

Therefore I submit that the requirement
of recording the reasons would
also encompass the requirement of
communicating such reasons to the
taxpayer whose electronic credit ledger
is sought to be blocked. An unreasonable
exercise of the power can be challenged in
the Courts.

23.

Lastly let us consider the circumstances
which can permit the exercise of the given
power. It may be noted that Rule 86A
can be invoked only if ITC available
in the electronic credit ledger has been
“fraudulently availed or is ineligible” in the
given circumstances. Hence I submit that
the circumstances discussed below would
not ipso facto authorize invocation of the
rule unless it has been established that
the ITC in the given situations has been
fraudulently availed or is ineligible. This
is because as we shall see later one of the
circumstances which enable the invocation
of the Rule is that the tax in respect of
which ITC has been availed has not been
paid by the concerned suppliers. Now
merely non-payment of tax by the suppliers
in an otherwise genuine transaction will not
make the said ITC as “fraudulently availed
or ineligible”. Therefore I submit that the
test of ITC being “fraudulently availed or
ineligible” shall have to be satisfied before
the invocation of the Rule.

24.

Now five circumstances have been
provided under which the Rule can be
invoked if the ITC has been “fraudulently
availed or is ineligible” in the
given circumstances. Circumstances are as
under:
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Clause

Circumstances

Remarks

(a)(i)

the credit of input tax has been availed on the It must be shown from the facts
strength of tax invoices or debit notes or any other that the supplier is non-existent or
document prescribed under rule 36 not conducting business from his
registered place.
(i)
issued by a registered person who has been
found non-existent or not to be conducting
any business from any place for which
registration has been obtained or

(a)(ii)

without receipt of goods or services or both

It must be shown from facts that
goods or services have not been
received and ITC has been availed.

(b)

the credit of input tax has been availed on the
strength of tax invoices or debit notes or any other
document prescribed under rule 36 in respect of any
supply, the tax charged in respect of which has not
been paid to the Government

As discussed earlier mere nonpayment of tax by the suppliers
cannot disentitle the ITC in an
otherwise genuine transaction.
Courts in the pre- G ST era have
read down the actual payment
condition and applied only in nongenuine cases. Therefore as mere
non-payment cannot make the ITC
ineligible we are of the view that said
clause can be invoked only if it has
been found that the transaction was
not genuine.

(c)

the registered person availing the credit of input tax
has been found non-existent or not to be conducting
any business from any place for which registration
has been obtained

The taxpayer whose credit ledger
is sought to be blocked should
be found to be non-existent or
not conducting business from the
registered place of business.

(d)

the registered person availing any credit of input tax It must be shown that the given
is not in possession of a tax invoice or debit note or documents are not available in
any other document prescribed under rule 36
respect of which ITC has been
availed.

25.

Before we conclude we also submit that as
per Rule 86A(3) the restriction imposed
shall cease to have effect after the expiry
of a period of one year from the date of
imposing such restriction.

26.

Based on the above discussions we can
conclude that the power granted by
Rule 86A needs to be exercised by the
department with caution and any undue or
unreasonable exercise can be challenged in
the Courts for appropriate relief.
mom
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Rule 36(4) - Validity and
Practical Issues
CA Jatin Harjai & CA Mandar Telang

Note: In this article, a question of the validity of
Rule 36(4) has been addressed by CA Jatin Harjai
and the practical issues have been discussed by
CA Mandar Telang
The OECD framework for tax policy suggests a
stable and transparent tax system to attract any
business or investment. Recognizing adoption on
the basis of changing economic circumstances it
suggests maintaining the main body of any tax
law remains relatively stable over time. However,
in ‘Goods and Services Tax’ it appears that rule
makers are much more influenced by the phrase
– ‘Change is the only constant’. In a zeal to
quickly address, any issue popped up, patchwork
is being done without considering side effects of
the same on the main objectives of bringing and
implementing this revolutionary tax reform.
This article is an attempt to introduce
Rule 36(4), finding a possible solution to issues
and to examine the validity of it in the eyes of
law.
Introduction
Native return filing procedure under GST law was
a complete cyclic and synchronised procedure
(GSTR 1 – 2A – 2 – 1A – 3). If it would have
implemented properly, taxpayers could be able
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to take credit after invoice level matching and
payment of tax by the supplier would be ensured.
Any default would have been identified within a
very short span of time with the identification of
a person who defaulted in payment of taxes or
taken excess credit, etc.
Since the network failed in the implementation
of returns properly, filing of GSTR 2 & GSTR3 were deferred (pls. note it was not dispensed
with). Accordingly, the government came up with
an alternative mechanism to file form GSTR 3B,
which was nothing but the filing of summary of
everything without any invoice level or even
supplier wise details. There was no system
controlled link between GSTR 1 and 3B. So
practically filing of GSTR 1 was possible even if
GSTR 3B was not filed or filed with paying taxes
on turnover less than reflected in GSTR 1. Even
for verification of credit claimed by the recipient
government was not having details of credit
claimed as it was never punched in the system
from the recipient side.
Due to all these lacuna’s, some people started
taking undue advantage and developed different
models of fake billing or circular trading which
ultimately lead to a loss of revenue for the
government simply because of the fake claims of
input tax credit and even refund of such credits.
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Statutory Provision

Description

With the idea to restrain such practices and have
a check on availment of Input Tax Credit the
legislature has introduced sub-rule (4) in rule
36 through Notification No. 49/2019 – CT, with
effect from 09.10.2019 itself, which reads as under:
“Input tax credit to be availed by a registered person in
respect of invoices or debit notes, the details of which
have not been uploaded by the suppliers under subsection (1) of section 37, shall not exceed 20 per cent
of the eligible credit available in respect of invoices or
debit notes the details of which have been uploaded by
the suppliers under sub-section (1) of section 37.”
The above limit of 20% has been reduced to 10%
with effect from 01.01.2020. Since details filed
in the statement of supplies u/s 37(1), i.e. GSTR
1, are reflected in GSTR 2A of the recipient, if
we put the rule in simple terms, it lays down
the additional criteria for claiming ITC, apart
from others which are already there, in terms of
percentage of credit reflected in GSTR 2A.
To understand it with the help of the simplest
possible example can be as under:
Description

Case A

Case B

1

Output Tax

INR 9 Cr.

INR 9 Cr.

2

Eligible ITC
(As per books)

IINR 8 Cr.

IINR 8 Cr.

3

Eligible Credit
reflecting in
GSTR 2A
[100% ITC
available]

INR 5 Cr.

INR 7.50
Cr.

Eligible Credit
not reflcting
in GSTR2A
[Provisional
ITC available]

INR 3 Cr.

4

5
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Case B

6

Tax payable in
Cash, without
application of
Rule 36(4)

INR 1 Cr.

INR 1 Cr.

7

Tax payable
in Cash, with
application of
Rule 36(4)

INR 3.50
Cr.

INR 1 Cr.

* (4) or 10% of (3) whichever is lower.
From the above example, it is clear that this
rule will not affect persons whose all credits are
timely reflected in GSTR 2A. However, such
cases are very few. For rest of the taxpayers,
this rule is not only increasing computational
challenges but hampering cash flow as well. This
rule can simply be termed as a back door entry
of matching concept which was the very basis
of GST return filing mechanism, as originally
envisaged, but could not happen due to failure of
implementation of GSTR-2 & GSTR-3.
Though in 36th GST Council meeting, stated
objective of putting up such restriction is
mentioned as regularisation of filing of Form
GSTR 1 only, the fundamental proposition of
the government by bringing Rule 36(4) can be
summarised as follows:
1.

Carrying out the matching of Input Tax
credit to a certain extent and tracking
the suppliers and recipients in absence of
native return filing procedure;

2.

Regularising the filing of Form
GSTR 1 as recipients are going to pursue
the suppliers to file such statement for
smooth availability of input tax credit;

3.

Minimise/eliminate the circular trading
from the GST system.

INR 0.50
Cr.

Provisional ITC INR 0.50 Cr INR 0.50
available *
Cr

Case A
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Validity of Rule
Despite having objectives of improvised
compliances and tracking of fake and circular
trading, any rule has to be tested on the grounds
of its authority from the law as warranted by
Article 265 of the Constitution of India. Prima
facie it appears that Rule 36(4) is curtailing rights
of taxpayer given u/s 16, 38, 42 r/w Rule 59 and
60, without any authority flowing from any of the
provisions of enactment, which can be explained
as under;
Sec. 38(1)/(2) puts an obligation on taxpayer
to file a statement of inward supplies and taxes
thereon. Relevant extracts of Sec. 38 are as under:
“(1)

Every registered person, other than an Input
Service Distributor or a non-resident taxable
person or a person paying tax under the
provisions of section 10 or section 51 or section
52, shall verify, validate, modify or delete, if
required, the details relating to outward supplies
and credit or debit notes communicated under
sub-section (1) of section 37 to prepare the
details of his inward supplies and credit or debit
notes and may include therein, the details of
inward supplies and credit or debit notes
received by him in respect of such supplies
that have not been declared by the supplier
under sub-section (1) of section 37.”

“(3)

The details of supplies modified, deleted or
included by the recipient and furnished under
sub-section (2) shall be communicated to the
supplier concerned in such manner and within
such time as may be prescribed.”

The eligibility of claiming input tax credit comes
from Sec. 16 of the Act. Sec. 38, which puts the
obligation to file statements of inward supplies,
read with Rule 60, provides to prepare claim of its
eligible input tax credit based on details declared
by the supplier in his output return (i.e. details
reflecting in GSTR 2A of the recipient) and
explicitly permits to include the supplies that have
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not been declared by the supplier in his statement
u/s 37(1) meaning thereby to include all eligible
input tax credit which is not reflected in GSTR
2A of the recipient. After that subsection (3) of
section 38 cast responsibility on the government
to communicate this additional claim of credit
to the concerned supplier. In summary, any
taxpayer can claim the eligible input tax credit
as per his self-assessment in its GSTR 2, and if
there is any excess claim of ITC from what is
reflected in GSTR 2A i.e. unmatched ITC claim,
the same shall be allowed and the government is
under obligation to communicate it to respective
supplier for verification from him.
It is important to note that GSTR 2, which is
an instrument of claiming a complete input tax
credit, is neither dropped from statutory books
nor dispensed with by any means. Only due date
is getting extended from time to time, through
a series of notifications, for want of readiness of
the system and the new date is yet to be notified.
For instance, some of them for are Notification
No. 58/2017-CT dtd. 15-11-2017, Notification
No.11/2019- CT dtd. 07-03-2019. Notification no.
28/2019 – CT, dt. 28.06.2019 & Notification no.
46/2019 – CT, dt. 09.10.2019, which states that
due date of form GSTR-2 for the period July 2017
to March 2020 shall be notified subsequently.
Hence, after the notified date, the tax payer
shall be allowed to file his eligible ITC in form
GSTR 2, in the manner prescribed in Rule 60
i.e. including that of amounts not reflected in
GSTR 2A.
Further, the law provides a comprehensive
framework for reversal of mis-matched credit in
Sec. 42, relevant extracts of which are as under:
1)

The details of every inward supply furnished
by a registered person (hereafter in this section
referred to as the “recipient”) for a tax period
shall, in such manner and within such time as
may be prescribed, be matched–
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a.

b.

c.

with the corresponding details of
outward supply furnished by the
corresponding registered person
(hereafter in this section referred to as
the “supplier”) in his valid return for
the same tax period or any preceding tax
period;

from anywhere in the law.

with the integrated goods and services tax
paid under section 3 of the Customs Tariff
Act, 1975 in respect of goods imported by
him; and

“43A. Procedure for furnishing return and
availing input tax credit.
(1)

Notwithstanding anything contained
in sub-section (2) of section 16, section
37 or section 38, every registered person
shall in the returns furnished under subsection (1) of section 39 verify, validate,
modify or delete the details of supplies
furnished by the suppliers.

(2)

Notwithstanding anything contained in
section 41, section 42 or section 43, the
procedure for availing of input tax credit
by the recipient and verification thereof
shall be such as may be prescribed.

(3)

…

(4)

The procedure for availing input tax credit
in respect of outward supplies not furnished
under sub-section (3) shall be such as may
be prescribed and such procedure may
include the maximum amount of the input
tax credit which can be so availed, not
exceeding twenty per cent of the input
tax credit available, on the basis of details
furnished by the suppliers under the said
sub-section.

(5)

…

(6)

The supplier and the recipient of a supply
shall be jointly and severally liable to pay
tax or to pay the input tax credit availed,
as the case may be, in relation to outward
supplies for which the details have been
furnished under sub-section (3) or subsection (4) but return thereof has not been
furnished.

for duplication of claims of input tax
credit.

2)

….

3)

Where the input tax credit claimed by a recipient
in respect of an inward supply is in excess of
the tax declared by the supplier for the same
supply or the outward supply is not declared by
the supplier in his valid returns, the discrepancy
shall be communicated to both such persons in
such manner as may be prescribed.

4)

…

5)

The amount in respect of which any discrepancy
is communicated under sub-section (3) and
which is not rectified by the supplier in his
valid return for the month in which discrepancy
is communicated shall be added to the output
tax liability of the recipient, in such manner as
may be prescribed, in his return for the month
succeeding the month in which the discrepancy is
communicated.

A careful reading of above provisions of law
makes it abundantly clear that law allows the
taxpayer to avail whole of the credit as per
his own assessment and in case the claimed
ITC doesn’t match with statements filed by the
supplier u/s 37(1), it lays down complete code
for reversal of the same. Rule 36(4) attempts to
overrule the whole of the procedure prescribed
in the Act itself, without having concrete powers
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The only provision which overrides the above
procedure is contained in Sec. 43A, which has
been incorporated in the CGST Act through ‘The
Central Goods and Service Tax (Amendment) Act,
2018’. Relevant extracts of which are as under:
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Sec. 43A apart from others, overrides Sec. 16(2),
37, 38, 41 & 42 of the Act, meaning thereby it
can prescribe any mechanism over and above,
prescribed by existing provisions. Subsection (4),
specifically intents to empower the government
to prescribe the procedure to allow ITC over
and above matched ITC, that too maximum up
to 20% of the matched ITC. But as a matter of
fact, Sec. 43A has not been in force for want
of notification giving effect to it, as required by
section 1(2) of CGST (Amendment) Act 2018.
Hence the same cannot be used to prescribe any
procedure for a claim of ITC or reversal thereof.
By going through with all provisions it can be
said that Rule 36(4) doesn’t fit in the scheme of
procedure for claim of ITC and its reversal of
excess claim if any as provided in Sec. 37, 38,
39, 41 & 42 r/w Rule 59 & 60. Rather it is part
and parcel of new return filing mechanism which
is deferred, to be implemented from Oct 2020,
as per the decision taken in 39th GST Council
meeting.
Apart from above, any restriction of credit due
to Rule 36(4) can be challenged on the following
basis;
—

—

—

This rule is penalising recipient for failure
in compliances on the part of the supplier,
which itself is against the settled principles
of law.
In a value-added taxation, Input Tax Credit
is vested right of the Recipient. Reference
can be made to ‘Eicher Motors Ltd. vs.
UOI’ 1999 (106) ELT 3 (SC), ‘Coll of CE
vs. Dai Ichi Karkariya’ 1999 (112) ELT
353, ‘Siddharth Enterprises vs. The Nodal
Officer’ 2019 (29) GSTL 664 (Guj HC).
ITC on bonafide procurement cannot be
denied to the recipient on the ground of
nonpayment of tax by the supplier. Pari
Materia provisions of DVAT and RVAT
Act were read down in ‘Arise India Limited
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vs. Comm. of Trade Tax’ WP 2106/2015
Del. HC, ‘R. S. Infra Transmission Ltd. vs.
State of Raj.’ DB CWP No. 12445/2016
Raj. HC, respective.
Practical Issues arising out of Rule 36(4
Based on above, although there are adequate
arguments to suggest that Rule 36(4) goes beyond
the statutory rule making power qua tax payer’s
right to claim the ITC, it’s also equally true that
the provisions of the law need to be complied
with unless they are not declared ultra-vires
or specifically read down the Courts. In these
circumstances, one may also need to consider
the challenges and issues arising as a result of the
practical implementation of the said rule. In order
to comply with the rule, the following things are
required to be done.
(a)

Identification of the invoices, the details of
which are not uploaded by the supplier in
GSTR-1.

(b)

Identification of the ITC attributable to
invoices mentioned in (a) above,

(c)

Identification of the invoices the details
of which are uploaded by the supplier in
GSTR-1 and the ITC in respect of which is
available.

(d)

Identification of the ITC attributable to
invoices mentioned in (c) above,

(e)

The ITC identified in (d) above cannot
exceed 10% of ITC computed in (b) above.

The following questions/issues may arise:
(a)

What should be the periodicity for making
the working? – In my view, the possible
answer would be that the said working
needs to be done for every “tax period”
u/s 2(106) of the CG ST Act read with
section 39 of the CGST Act.

(b)

Whether the said rule is applicable in
respect of invoices in respect of which ITC
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is availed prior to 9-10-2019 (i.e. whether
provisions are applicable for the month
of September 2019, as the due date of the
said return u/s 39 falls after 9-10-2019 ?) –
It’s possible to argue that the amendment
is substantive in nature and not a mere
procedural amendment and hence it would
be applicable prospectively i.e. only from
9-10-2019. In other words, it shall not be
applicable to the ITC availed by a taxpayer
in tax period or part thereof prior to 9-102019. The restriction as to 20% or 10%
would operate depending upon the date
of availing the ITC by the tax-payer in his
books of accounts and not the date of filing
of return.
[Note: there is a separate controversy as to
what constitutes the availment/taking of
ITC. For that readers are requested to refer
to the Article by CA Abhay Desai in this
Journal]
(c)

If any ITC is availed in November 2019,
but the ITC in respect of the said invoice
is appearing in G STR-2A in October
2019, whether a taxpayer is entitled to
the full ITC? – Yes. In my view, so long
as the invoice relating to the said claim is
appearing in GSTR-2A the taxpayer should
be entitled to the full ITC.

(d)

If any invoice in respect of which ITC has
been availed is appearing in GSTR-2A, but
the amount of ITC is not matching (lower
amount in GSTR-2A than ITC claimed
by the taxpayer), whether the ITC claim
will be restricted only to the extent of the
amount in G ST as per G STR-2A – In
my view, the condition in the rule only
prescribes that the relevant invoice should
be uploaded by the supplier in his GSTR-1
and gives no reference to the amount of
ITC claim, hence even where the tax credit
amounts are not matching, the taxpayer
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can avail the entire credit as per invoice,
provided the amount as per invoice is
correct.
(e)

How to keep track of provisional 20%/10%
ITC availed – The difficulty which arises in
complying with the rule is that computation
of the provisional ITC is linked to % of
ITC of invoices appearing in GSTR-2A and
not to the invoices not appearing in GSTR2A. This can be illustrated as under:
Invoice no.

ITC Amount

Whether
appearing in
GSTR-2A

1

100

Yes

2

80

Yes

3

400

Yes

4

200

No.

5

150

No.

As you can see in the above table, in
respect of invoices 1,2 & 3 full ITC will be
available. However, in respect of invoices
4 and 5, only provisional ITC will be
available. The amount of provisional ITC
is not 10% of ITC of invoices 4 & 5 (i.e.
` 35). It’s rather 10% of ITC of invoices 1,
2 & 3 i.e. ` 58. Hence, out of the total ITC
of invoice 4 & 5 (` 350), provisional ITC of
only ` 58 will be available.
Now, suppose in the next month, invoice
4 is reflected in GSTR-2A, then the entire
ITC of ` 200 becomes available to the
taxpayer. However, the tax-payer has
already availed provisional ITC of ` 58. In
the absence of any linkages between ` 58
and invoice no. 4 and 5, it’s not possible to
know as to how much out of ` 58 pertains
to Invoice 4 and to Invoice 5. There is no
guidance in the rule to suggest that the
said ` 58 shall be proportionately adjusted
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between Invoice No. 4 and invoice ` 5
(i.e. ` 58 x ` 200/ ` 150 i.e. ` 33 against
invoice 4 and balance against invoice
No. 5.) Hence, when Invoice No. 4 appears
in GSTR-2A, the taxpayer can avail the full
ITC of ` 200 in his GSTR-3B and assume
that the entire ` 58 was appropriated
against Invoice ` 5. Subsequently,
whenever Invoice ` 5 is reflected in
GSTR-2A, the taxpayer will be entitled to
take only remaining ITC i.e. ` 150 - ` 58 =
` 92.
(f)

(g)

Taking the above example further, suppose
Invoice 5 is not reflected in GSTR-2A
even later on, then whether ITC of ` 58
availed in GSTR-3B can be availed by the
taxpayer or he has to reverse the same?
- One of the possible views is that there
is nothing in the law that would prevent
a tax-payer from availing the ITC even
if a particular invoice is not reflected in
GSTR-2A. (especially since the concept
of matching of ITC under section 42 has
been deferred due to non-availability of
GSTR-2). If such a view is accepted, then
the tax-payer shall be entitled to ITC of
not just ` 58, but entire ` 150 irrespective
of the amounts appearing in GSTR-2A.
In that case, the entire provision under
Rule 36(4) becomes a non-starter. But
assuming that, one prefers to take a
conservative view, even then it can be said
that there is no bar in availing ITC of ` 58
on a provisional basis under section 41 of
the CGST Act.
If 100% ITC is availed in one month
although such invoice is not reflected in
GSTR-2A, but the said invoice is later
reflected in G STR-2A after 3 months,
whether a taxpayer is required to pay
interest for 3 months – In my view, there
is no question of interest in the present
case. The provisional computation cannot
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override the final claim of ITC. So long
as the invoice is appearing in GSTR-2A
whether, in the same month, or previous
month or subsequent month, the conditions
of Rule 36A can be said to have been
fulfilled and availment of 100% ITC of the
said invoice can be said to be proper. In
other words, rule 36(4) has no role to play
in respect of the ITC which has become
final. It can at the most be applicable only
in respect of those cases, where invoices
are not appearing in GSTR-2A. In such
a case, the assessee can continue to take
provisional credit as per rule 36(4) until
the assessment becomes final. In the final
assessment, either the ITC shall be allowed
in entirety as per section 16 or it will not
be allowed at all (if there is proof that the
supplier has not made tax to the govt).
There cannot be any mid-way.
(h)

Whether non-availment of remaining ITC
of ` 92 ( ` 150 – ` 58) within the time limit
prescribed in section 16(4) can be said
to be a hindrance for allowing the entire
claim of ` 150 during the assessment?
In my view, on one hand, Rule 36(4)
does not permit the assessee to avail
the ITC in the return till it’s reflected in
G STR-2A, whereas on the other hand
there is a time limitation for availing the
ITC in the return in the Act itself. A rule
can only make enabling provisions for the
purpose of claiming ITC permissible under
the Act. It cannot take away something
which the parent Act specifically permits.
Hence, a view can be taken that to that
extent also, Rule 36(4) also contravenes
section 16(4) denying the right of the
assessee to claim an otherwise permissible
credit in his return.
Besides the aforesaid issues, there could
be other practical difficulties. Rule 36(4)
does not give reference to GSTR-2A. It
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uses the expression “invoices or debit
notes, the details of which have not been
uploaded by the suppliers under subsection (1) of section 37”. Thus, the rule
is indirectly giving reference to GSTR-1.
The details so uploaded in GSTR-1 by
the supplier are generally reflected in
GSTR-2A of the asssessee and therefore,
the entire working of rule 36(4) is suggested
taking G STR-2A as a base. However,
it’s to be noted that there is no official/
detailed guidance issued by CB IC/
GSTIN explaining the co-relation between
GSTR-1 and GSTR-2A. In some cases,
especially in cases involving rectification of
invoices, there may be a time lag between
uploading of the invoices in GSTR-2A
and its appearance in GSTR-2A. Further,
the invoice may relate to one month, but
rectification or uploading may be done
by the supplier in the other month. In
such a case, there is no official document
explaining whether such an invoice will
be reflected in GSTR-2A of the month to
which invoice pertains or in the month of
return in which the invoice is uploaded
or in the month in which rectification of
invoice is done. All these ambiguities will
add to the difficulties in the working of
Rule 36(4). The rule also does not clarify
as to whether the invoices uploaded by
the supplier under the B2C section instead
of B2B would be entitled to 100% ITC or
not. Further, there could be a mismatch of
invoice No. which is uploaded in GSTR-1
and invoice No. entered on the purchase
register maintained by the taxpayer. In my

opinion, in such cases a confirmation from
the supplier is sufficient. However, the
possibility of litigation cannot be denied,
if the assessing authority refused to accept
the identification of invoices carried out by
the taxpayer for this section. Last but not
the least, the above examples with only 5
invoices may look simple to understand,
but in practice, there could be thousands
of invoices that may be required to be
processed for rule 36(4). In such a situation,
the computations will become extremely
complicated and will certainly add to the
tax-payers’ compliance burden and cost of
litigation.
Conclusion
Though rule 36(4) was introduced with the
primary intention of making a check on circular
trading and fake claims of ITC, in our view it
doesn’t hold the proper authority of law. Already
couple of writs are pending against validity of the
same but as of now, no final judgment has been
pronounced.
It is settled that till the time competent court
quashes any rule, the same has to be followed by
the taxpayer. Few clarifications are already issued
by CBEC Circular No. 123/2019 dtd.11-11-2019
interpreting the said provision to its wisdom.
However, it keeps many questions open by either
not including certain issues in the clarification
or by taking certain interpretations which may
not be accepted if the law is to be interpreted
harmoniously. The said provision also fails on
the ground of the “simplicity” which is one of the
important canons of taxation and hence certainly
needs a re-consideration at the policy level.
mom

SS-VII-59

April 2020 | The Chamber's Journal

| 69 |

Special Story — Implications of Various Discount and Promotion Schemes

Implications of Various
Discount and Promotion
Schemes
CA Shilpi Jain

It is inevitable for any business to have a discount,
business promotion or incentive schemes being
offered to its distribution channel or the end
customer. These schemes take different avatars
depending on business needs. This being a typical
and a critical expenditure for many industries,
innovation is the stress whereby business
promotion schemes could take the form of free
goods or reward points or free trips being offered,
etc. With respect to the discount and incentive
schemes, there could be purchase-related or
sale volume-related incentives, dealer discounts,
manufacturer discounts, combo offers, etc. In
this article, we would try to analyse the following
kinds of schemes or discounts to see what is the
implication under GST and finally also look at the
points that need to be kept in mind while rolling
out any discount or incentive scheme in light of
the implications under GST.
i.

Discount offered by the manufacturer to its
distributors with the condition of it being
passed on to the end customer,

ii.

Incentives in the form of free goods and
services,

Distributor discount with a precondition of
passing it to customer
Say, for instance, a manufacturer has sent certain
goods to the distributor at ` 75 per unit to be
sold to the customer at ` 100. However, due to

| 70 | The Chamber's Journal | April 2020

technological advancements, the said product
is worth not more than ` 90 in the market and
thereby the manufacturer states that the product
be sold at ` 90 to the customer and this additional
` 10 discount offered to the customer would be
reimbursed by the manufacturer by way of a
commercial credit note. Now the question that
arises here is whether the distributor would be
liable to pay GST on sale made to the customer
on ` 90 or entire ` 100?
For a similar set of facts, the Kerala AAR in
the case of M/s. Santosh Distributors has ruled
that the distributor would be liable to pay GST
on entire Rs. 100 as the discount offered by the
manufacturer is in the nature of consideration for
the supply made to the customers.
However, a contrary conclusion emanates
from the examination of the provisions of the
Central Goods and Services Tax Act, 2017
(hereinafter referred to as the Act), as discussed
below. In this case, the question that arises is
whether reimbursement of the discount by the
manufacturer to the distributor is “consideration”
received by the distributor for the sale made to
the customer and thereby such distributor is liable
to pay GST on such reimbursed amount as well?
Section 15 of the Act: Value of taxable supply in
terms of section 15(1) of the Act would be the
transaction value, which is the price actually paid
or payable for the said supply and where
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i.

The price is the sole consideration, and

ii.

The supplier and recipient are not related
parties.

In the event of non-satisfaction of any of the
above two conditions, a reference to the CGST
Rules, 2017 (hereinafter referred to as ‘Rules’)
would have to be made in terms section 15(4) of
the Act to identify the value of the supply.
In the present case, the supply for which valuation
is being examined is the supply between the
distributor and the customer. Assuming that
the distributor and the customer are not related
persons, the value of supply would be the price
actually paid or payable i.e., transaction value,
for the said sale.
Further, w.r.t. the question of whether the other
condition of the price being the sole consideration
is satisfied or not, it is to be noted that the term
‘price’ is not defined under the Act. Further,
the term ‘sole consideration’ used in the abovereferred provision is an adjective qualifying the
term ‘price’ rather than a noun and thereby no
relevance of the definition of ‘consideration’
as defined in section 2(31) of the Act for the
purposes of this provision (whereas it is to be
noted that the advance ruling referred to above
has arrived at its conclusion only on the basis of
the definition of ‘consideration’).
Price
The term ‘price’ as per the Black’s Law
Dictionary:
“The amount of money or other consideration asked
for or given in exchange for something else, the cost at
which is something brought or sold”.
From the above definition, it can be seen
that price is something given in return for
something. In the instant case, the amount
paid by the customer would be the price which
is actually the amount paid in exchange for the
product. The discount received by the distributor
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from the manufacturer cannot be considered as
the price for the product sold to the customer. It
is very important to note in this regard that there
are 2 transactions involved in the present case:
i.

Sale of goods by the manufacturer to the
distributor, and

ii.

Sale of goods by the distributor to the
customer.

The discount offered by the manufacturer is in
relation to the first supply referred above and
it cannot be mixed with the second supply and
taxed in the hands of the distributor. Hence, it can
be said that the proposition to add the discount
received from the manufacturer, by treating it as
a consideration received from any person to the
value of supply is not founded in the law and
thereby not correct.
Sole consideration
Now let us examine what ‘sole consideration’
means to check if the condition of section 15(1)
ibid is violated requiring identifying the value as
per the rules. Since there is no legal precedent
under GST reference to earlier law could give
some insight. Under section 4 of the Central
Excise Act, the goods are sold by the assessee, for
delivery at the time and place of removal, the assessee
and the buyer are not related and the price is the
sole consideration then such price would be the
transaction value for valuation purpose. As this
provision relating to valuation is similarly worded
to the corresponding GST provision, we would
look at some precedent under the CE Act. From
the analysis, it can be said, whether the price is
the sole consideration or not has to be seen only
looking at whether any other amounts are flowing
between the supplier and recipient. Amounts
flowing from any other person will not affect this
position. Similar is the view held in the case of
Coramandel International Ltd. vs. C.C.E., CUS.
& S.T., Vishakhapatnam -2015 (319) E.L.T. 526
(Tri. - Bang.).
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However, there are contrary judgments
in the following cases which have not attained
finality as they are pending before the Supreme
Court:
i.

ii.

Kochi Refineries Ltd vs. Commissioner of
Central Excise, Cochin 2017(347) E.L.T
163(Tri. Bang.)
Hindustan
Insecticides
Ltd
vs.
Commissioner of C.Ex., Delhi-I 2017 (6)
G.S.T.L 218 (Tri.- Del)

Redundancy
This is a kind of discount flowing from the
manufacturer for the sale made to the customer
with an intention to augment sales. If the intention
of the law makers was not to treat the price to
be a sole consideration if there is existence of
discount, incentive or any other amount flowing
from anyone other than the customer himself,
say similar to what happens in case of a subsidy
(though the present discount is not a subsidy as
discussed in the next paragraph but is flowing
similar to how a subsidy would flow from a
Government to a manufacturer in respect of
sale made to a customer, say a farmer), then this
would mean that the clause e) in section 15(2)
of the Act, which states that the value of supply
would include “subsidies directly linked to the price
excluding subsidies provided by the Central Government
and State Governments.”, would become redundant.
This is for the reason that in case of a subsidy
being given (assuming it would amount to price
not being sole consideration), the condition in
section 15(1) of the Act would automatically
be violated thereby leading to determining the
value as per the Rules in terms of section 15(4)
of the Act. However, that is not the intention for
the reason that even in case of a supply being
made where a subsidy flows from a third party,
the price between the supplier and recipient
would be the sole consideration and the value of
subsidy gets added as per section 15(2)(e) of the
Act, and any other interpretation would lead to
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redundancy of the said provision. Therefore, it
can fairly be concluded that any other amounts
flowing from third parties to the supplier would
not negate the condition of a price being the
sole consideration between the supplier and
recipient.
Hence, the valuation for the sale made by the
distributor to the customer would be as per
section 15(1) of the Act i.e. transaction value
only, being only the price paid or payable by the
customer in respect of the sale in question.
Subsidy
Another aspect to be looked into is whether the
discount given by the manufacturer is in the
nature of a ‘subsidy’ requiring an addition to the
price in terms of section 15(2)(e) ibid? The said
term is not defined under GST.
However, in general parlance, it can be
understood that subsidy would mean the benefit
flowing from a third party which leads to a fall in
price. In general, it is not provided by the person
supplying the product itself but by an unrelated
person who wishes the welfare of the customer.
In the instant case, the discount is flowing from
the manufacturer who has supplied the product to
the distributor. Hence it cannot be in the nature
of subsidy but would be treated as a part of the
transaction that has already occurred between
the manufacturer and the Distributor i.e., it is not
a separate activity but a part of the sale that has
already taken place between the manufacturer
and the distributor. Thereby valuation for the sale
made by the distributor to the customer would be
unaffected.
Thus, only the amount paid or payable by the
customer to the distributor should be included in
the value of supply and not the discount offered
by the manufacturer as it does not violate the
conditions specified in section 15(1) of the Act
and also that the same is not in the nature of a
subsidy.
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Treatment of discount in the hands of the
manufacturer
Generally, this kind of a discount is a post-sale
discount as it is given considering the prevailing
market conditions, in which case the manufacturer
will not be able to issue a GST credit note and
take a deduction of the GST already paid at
the time of supply unless the agreement with
the distributor has a clause intimating the
advancement of such market-related discounts.
Further, where the manufacturer does not issue a
GST credit note but only a financial credit note
to pass on this discount, there should not be any
requirement of credit reversal by the distributor
as the conditions of section 16 are not violated.

- 2016 (41) S.T.R. J262 (S.C.), Commissioner Of
Service Tax, Mumbai-I vs. Sai Service Station Ltd.
2014 (35) S.T.R. 625 (Tri. - Mumbai) and a host
of other decisions. Further, it cannot be treated as
another supply being made by the manufacturer
to the distributor, though these could be treated
as discounts (non-monetary in nature) as per the
discussion below.
i.

Incentives in the form of free goods and
services
Incentive schemes could be in the form of free
goods being offered, either own manufactured
or bought out goods, and free services like
foreign or local trips being given. These could
be given either by way of a pre-decided scheme
at the beginning of the financial year or may
be formulated at the end of the financial year
considering the boom in the sales and the need
for rewarding the distributors. These schemes
could be either based on the volumes picked up
by the distributor or the sales volume achieved by
the distributor, during a given period. However,
for the purposes of GST (section 15(3) of the Act)
what is relevant is whether the scheme is known
before the supply is made by the manufacturer to
the distributor or after.
The transaction between the manufacturer and
its distributor is on principal to principal basis
wherein the goods are sold to the distributor
on an invoice, which is then sold by him to his
customers. In such a case, it is to be understood
that any incentive given by way of free goods
(being own manufactured) would not partake the
character of a separate supply or service as was
always being held under the earlier laws, like in
the case of Commissioner vs. AIA Engineering Ltd.
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ii.

It is squarely clarified in para of B and C
of the circular No. 92/11/2019 – GST dated
07.03.2019:
•

Discounts including ‘Buy one get one’
offer: It may appear at first glance that
in case of offers like “Buy One, Get One
Free”, one item is being “supplied free
of cost” without any consideration. In
fact, it is not an individual supply
of free goods but a case of two or more
individual supplies where a single price
is being charged for the entire supply. It
can at best be treated as supplying two
goods for the price of… - This indicates
that there is no separate supply and
that the consideration in respect of
the goods that are given subsequently
(the so-called ‘free’ goods) is actually
collected at the time of the sale of the
goods initially.

•

Discounts including ‘Buy more, save
more’ offers: (i) Sometimes, the supplier
offers a staggered discount to his customers
(increase in discount rate with the
increase in purchase volume)……
(ii) Some suppliers also offer periodic/
year ending discounts to their stockists, etc.
For example- Get an additional discount
of 1% if you purchase 10000 pieces in a
year, get an additional discount of 2% if
you purchase 15000 pieces in a year.

As per the above clarifications, it can be
said that the free goods delivered to the
distributors are actually not free but the
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price collected initially at the time of sale
of goods to them includes the price of the
goods given free (applying the clarification
given in respect of ‘Buy one get one’ offer).
Similar was the view of the AAR in case
of In Re : Golden Tobacco Ltd. 2019 (27)
G.S.T.L. 61 (A.A.R. - GST)
iii.

iv.

v.

Another way of looking at it could be
that the free goods are in the nature of
discount where the number of free goods
given increases with the increase in the
volume of goods purchased by the retailers
(as clarified for the ‘Buy more get more’
offers). Further, the circulars issued by
CBIC would be binding on the department
as was held by the Supreme Court in the
case of Commissioner of C. Ex., Bolpur vs.
Ratan Melting Wires & Industries 2008
(231) E.L.T. 22 (S.C).
The same analogy can be applied for the
bought out goods given free or the services
given free which are in the nature of
discount and not a separate supply more so
for the reason that there is no consideration
being received by the manufacturer from
the distributor for these goods or services
given free which also draws support from
the judicial pronouncements given under
earlier tax regimes i.e. under service tax
that the incentive or trade discount offered
is not a separate activity or service to
be leviable to ST separately Sai Service
Station supra and My Car Pvt. Ltd vs.
Commissioner of central excise, Kanpur 2015 (40) S.T.R. 1018 (Tri. - Del.). These
free goods or services are a continuation
of the initial transaction between the
manufacturer and distributor of sale of
goods.
Also, it is to be noted that there is no
further obligation or task that the recipient
of discount i.e. the distributor is required
to do in order to be eligible for the free
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supplies other than the purchase of the
products. Hence it cannot be considered as
a separate supply and it is to be looked like
something which is intrinsically connected
with the initial goods sold to him.
Now let us have a look at the implication of credit
with respect to these discounts or incentives.
As seen above, these incentives, discounts can be
given either in monetary terms or in kind. Let us
examine the following incentives offered:
a.

Free gifts being goods,

b.

Gold coins given as per the terms of the
agreement between the distributor and
the manufacturer on reaching the target
volumes, and

c.

Free trips being given, which are in the
nature of free services.

The relevant provision under section 17(5) ibid
restricting credit reads as below:
…… input tax credit shall not be available in respect
of the following, namely:
(h)

goods lost, stolen, destroyed, written off or
disposed of by way of gift or free samples;

From the above, it is clear that for the credit to
be restricted
a.

There should be a gift given, and

b.

Such a gift should be that of goods.

In this regard, the following could be the possible
interpretations to enable credit:
a.

The provision restricts credit in respect of
goods are to be DISPOSED OF by way
of gifts. The said phrase means getting rid
of something that you no longer want or
need. Thereby, unless anything useless is
gifted (i.e. something no longer required),
the restriction under section 17(5) ibid will
not apply.
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b.

as a matter of right by the employee and the
employee cannot move a court of law for
obtaining a gift”

It can be said that the so-called free
goods are given in place of a monetary
discount, in which case there can be no
credit restriction as these discounts are
not for any separate activity or given free,
but are in relation to the supply already
made by the manufacturer (the original
supply of goods by the manufacturer to
the distributor) which has already suffered
tax.

Further, it can be considered that the value
of these gold coins is already included in
the value of the goods purchased in respect
of which these gold coins are given (as it
is known that nothing is free in business
and is more like a quantity discount). On
this count, it can be stated that the credit
relating to the gold coins given, which is
an obligation of the manufacturer, would
be eligible as it does not partake the nature
of a gift.

These are the extreme views that will have to be
judicially tested.
Another aspect to be considered is whether
giving the goods free can be treated to be a
barter transaction, i.e. whether it can be said that
the distributor is providing business promotion/
marketing service in return for the goods, being
the consideration? The answer to that can be
in negative, for the reason that the said goods
are not given for anything in return from the
recipient, but it is in continuation of the sale
transaction already made by the manufacturer to
the distributor (as concluded in the earlier sections
of this article). Hence, may not satisfy to be a
barter also.
Coming to the present case analysis regarding
ITC, following can be noted to enable credit w.r.t.
the incentives given:
a.

Gold coins: If given as part of the incentive
agreement (i.e. gold coins to be given
on achievement of a certain target), it
cannot be considered as a gift as there is
an obligation on part of the manufacturer
to give such gold coins on fulfillment of the
conditions stated. In this regard, important
to note the press release dated 10.07.2017
wherein it was mentioned
“Gift has not been defined in the GST law.
In common parlance, gift is made without
consideration, is voluntary in nature and is
made occasionally. It cannot be demanded
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b.

Other free goods without any obligation: If it
cannot be shown that the other free goods
given are an obligation, credit may not be
eligible.

c.

Free trips: These are not goods and the
restriction under section 17(5) ibid being
only for the goods, a credit will be eligible
on the count that the said services are used
in the course or furtherance of business.
‘Business’ is a very wide term as was held
in a host of decisions under the earlier
laws for the CENVAT eligibility before
01.04.2011. The free trips given could fall
under the ambit of usage for business as
it leads to an increase in sales and thereby
credit being eligible. However a contrary
view emanates from the ruling given by the
Karnataka Authority for Advance Ruling
(AAR) in the case of Surfa Coats (India)
Private Limited dated 12.09.2019 [2019
(10) TMI 568].
Further, the circular 92/11/2019-GST dated
07.03.2019 referred to in the ruling does not
mention that credit will not be available
on free services, but only mentions that
the ITC of the goods and services used in
relation to the gifts i.e. goods being given
as gifts, as contained in section 17(5) ibid,
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would not be eligible. Thereby, reliance
on the said circular is also not correct to
restrict the credit on the free services given.
“input tax credit shall not be available to
the supplier on the inputs, input services and
capital goods to the extent they are used in
relation to the gifts or free samples distributed
without any consideration”
Further, as far as the mention in the ruling
that since the free goods are given without
consideration and there is no supply, credit is not
eligible, it can be said that when the inputs and
input services satisfy the condition of being used
for business (being in relation to taxable supplies),
it does not matter whether their transfer per-se
is a supply or not. Hence restriction of credit
in relation to any free goods which are used for
business though not supplied is not founded in the
law and thereby the circular may not be correct to
that extent as “use for business” is the condition
for availing credit and “not use for making the
supply”.
Assuming that the mention in the ruling regarding
liability under Schedule I to the Act is correct, in
such case can the manufacturer consider the free
goods procured directly as an expense without
taking it into stock whereby it would not be a
business asset (as required in entry 1) and thereby
no liability to pay tax?

GST being a new law, there are a lot of areas
where the trade and industry have moved ahead
by taking conservative views. Further, the advance
rulings give confirmation to such possible views
of the department. However, in matters involving
huge stakes, it is advisable to consult professionals
to identify possible value additions considering
the risks involved, to enable making informed
decisions
Accordingly, trade and industry should analyse
their various discount/promotion/incentive
schemes to see
i.

Whether it is given to a person in respect
of a sale transaction between them,

ii.

Whether terms of the discount/promotion/
incentive are made known before the
supply is made,

iii.

If it is given as part of an obligation,

iv.

Whether what is given free is not goods but
service.

The answers to the above questions could lead
to a view that no liability exists on the value of
the discount/promotion/incentive including a
possibility of reduction from the value of supply
already made and no reversal of ITC is also
required (even if what is given as a discount is
goods).
mom
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Concept of Job-work
under GST
C. B. Thakar & Rahul C. Thakar, Advocates

Introduction
Goods and Service Tax (G ST) is the biggest
indirect tax reform since the independence of
India. With the introduction of G ST, a new
taxable event in the form of “Supply” for a
consideration in the course or furtherance of
business is introduced. Section 7 of the Central
Goods and Service Tax Act, 2017 (CGST Act,
2017) defines the term “supply”. The definition
of supply under GST is wide enough to include
within its ambit all the erstwhile taxable events
such as sale, service, etc. Further, it also includes
mere transfer (with or without property) of goods
for a consideration in the course or furtherance
of business. Thus, the concept of supply is wide
enough to attract the levy of GST on all kinds
of business transactions except where the said
transactions are specified in Schedule III of the
CGST Act, 2017 or are exempted by way of
Notification.
In the present article, we shall be concentrating
on understanding only one aspect of the supply,
i.e. job-work transactions. Historically speaking,
the transaction of job-work has always been a
litigative issue both under the Sales Tax laws and
under the Excise Laws.
Under the sales tax laws, most of the litigations
used to be on the question whether the particular
transaction is purely labour job-work or it is a
works contract involving transfer of material along
with the supply of labour. The classic example
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can be where a person gives a piece of cloth to
tailor for stitching a coat, the tailor would stitch
the coat by using its own thread, buttons, liners,
etc. In such case, there is a transfer of property in
material such as buttons, thread and liners from
the tailor to the person and hence it would be a
works contract. Now, if in the same example, let
say all the material including the threads, button,
liners are provided by the person to tailor along
with the piece of cloth, then the tailor is merely
stitching the coat out of the materials provided
by the person. There is no transfer of property in
any goods from the tailor to the person and hence
the second example would be a purely labour
transaction. Though, both the examples would
qualify as job-work transactions, however, the
sales tax was attracted only in the first example
and not in the second example. It can be noted
that there was no prescribed procedure for jobwork. The taxability of the transaction would be
determined only on the basis of actual transfer of
property in goods involved in the execution of
job-work transaction.
In case of the excise law, as we are aware
the taxable event was manufacture of goods.
Under the excise law, the litigation in job-work
transactions used to be around two major issues
viz. 1) whether job-work transaction amounted to
manufacture of new marketable product; 2) if it
amounted to manufacture, then what would be
the value on which the excise duty was payable.
Over the course of time, various procedures were
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developed for taxing or exempting a job-work
transactions and valuation thereof.
Now, under GST, though the concept of sale or
manufacture is no longer relevant, the concept
of Job-work is still relevant. The concept of Jobwork under GST would be having more and
more important role, for various reasons: firstly,
India is slowly but steadily seeing growth for
research based companies which primarily focus
on developing the products in-house and getting
the mass production done on job-work basis;
secondly the modern manufacturing processes
are so complex that no one company invests
in all the manufacturing processes. Part of the
manufacturing processes are simply outsourced
on job-work basis and then assembled into the
main manufacturing process; thirdly, India is
already seeing a growth in the manufacturing
sector with the opening of economy for Foreign
Direct Investments. World renowned brands
are setting up manufacturing facilities in India.
This also presents a huge opportunity to the tollmanufacturers and job workers who manufacture
the goods on behalf of their Principals. Simplicity
of taxes for job workers would mean that
transaction between the principal manufacturer
and job workers can be conducted in efficient
manner thereby resulting in ease of doing
business and attracting more and more foreign
investments.
Thus, for the aforesaid reasons, the concept
of the job-work in GST is more relevant now
than ever. Further, under GST law there are
various procedures and rules which need to be
followed in order to avoid the GST liability.
From the professional’s point of view also, it can
be anticipated that lot of litigation may evolve
around the concept of job-work under GST.
Now, let us understand the provisions and rules
under GST which are relevant for job-work.
Meaning & Scope
Under G ST, goods sent by the registered
principal to the job worker are kept out of tax
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net and provides a special exemption subject to
certain conditions. Before we analyze the terms
and conditions and other provisions relating to
job work let us first see the definition of job –
work.
Section 2(68) of the Act, defines “job work” as any
treatment or process undertaken by a person on goods
belonging to another registered person and the expression
‘job worker’ shall be construed accordingly.
Simply put, where a person works upon the
material belonging to another registered person,
the said work will qualify as job work under
GST. The words to be focused in the aforesaid
definition are treatment or process “on goods
belonging to another”. The idea is that the jobworker should have worked upon the goods
provided by the principal. The said concept
of job-work will not be applicable where
manufacturer is not per se working upon the
goods belonging to others.
Let us take following example to understand the
concept in a better way:
Example: Customer provides component A to
supplier free of cost. Supplier procures other
components B, C and D and manufactures a
finished product Z out of A, B, C & D and
supplies the same to customer. The proportion of
values of inputs provided by customer and those
procured by supplier could vary from case to
case. In this example, the question arises whether
the supply of product Z by the supplier to the
customer is a job work transaction.
The answer to the above question lies on the
analysis of the said words of the job-work
definition highlighted above. If the supplier
has carried out any treatment or processes on
component A belonging to the customer, then
the said transaction will be treated as a job-work
transaction. However, if the said component
A is merely one ingredient for product Z and
no process has been carried out on the said
component A per se, then there it cannot be
said to be a job-work transaction. The difference
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between the first analysis and the second analysis
is that in the second analysis component A is
merely another ingredient and no work is carried
out on that material itself. There is a very subtle
difference in the above two analysis which can be
explained by following example.
Let us say a steel trader wants certain storage
racks to be prepared for his office. For this
purpose the steel trader appoints a contractor.
Now, since the steel trader himself deals in steel
plates and pipes required for manufacturing
racks, the steel traders provides the steel to the
contractor from his own stock for manufacturing
the racks. In this case, the contractor is working
upon the steel plates and pipes provided by the
steel trader and hence would fall under the ambit
of job-work transaction.
In another case, a nuts and bolts dealer wants
certain storage racks to be prepared for his
office. For this purpose the nuts and bolts
dealer appoints a contractor. The contractor
buys the steel plates and pipes from the market.
However, the nuts and bolts are supplied by
the dealer free of cost. In this case, the question
will arise whether the contractor is carrying out
any treatment or process on the nuts and bolts
supplied by the dealer. In our view, in the present
case no treatment or process is carried out by the
contractor on the nuts and bolts supplied by the
dealer and hence the present transaction will not
qualify as a job-work transaction.
Manufacture vs. Job-work
The other point which needs to be highlighted
while understanding the concept of job-work
under GST is that, even though the treatment
or processing applied to the inputs provided by
Principal results in emergence of a new product
with different name, character and use, the
transaction will qualify as job-work only for the
purpose of GST.
The CG ST Act, 2017 also defines the term
“manufacture” in Section 2(72) as processing of
raw material or inputs in any manner that results in
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emergence of a new product having a distinct name,
character and use and the term “manufacturer” shall be
construed accordingly.
Despite the said definition of manufacture,
whether the treatment or process results in new
marketable product or not will no more have any
bearing on the qualification of a transaction as job
work under GST. In other words, if by carrying
out any treatment or process on goods supplied
by the principal, a completely new product comes
into existence having different name, character or
use, still the transaction will qualify as job-work
transaction. The test to be applied is whether
the job-worker has undertaken the treatment or
process on the goods belonging to other person.
For example, we can look at the transaction
of jewelry making on job work basis. Where
a registered person provides his gold to be
converted into jewelry, the question arises
whether the said transaction is job-work
transaction or supply of gold by the person and
return supply of jewelry by the jewelry maker.
In our view, since the jewelry maker is working
upon the gold provided by the person, the said
transaction will amount to job-work. Even though
the jewelry made out of the gold is entirely new
product with different, name character and use, it
will still be considered as a job-work transaction
only for the purpose of GST.
The other issue which crops out of the jobwork definition is the regarding the treatment or
process undertaken by a job-worker on goods
belonging to the unregistered person. We have
covered the said issue in detail below under the
heading “deemed supply to job worker”.
Classification of Job-work transaction as
supply of goods or supply of service
Once a particular transaction is determined as
job-work transaction, the next question which
arises is whether the said job-transaction is to be
treated as supply of goods or supply of services.
In some facts of the case, it may so happen that
the job-worker is supplying only labour. But in
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many cases the job-worker is supplying both
material and labour. In case where the job-worker
is supplying both material and labour, it will be
composite contract.
At this point it is pertinent to mention that
Schedule – I I of the CG ST Act, 2017 which
deems certain activities to be treated as supply of
goods or supply of services has a specific Entry 3
which is reproduced as under:
3.

Treatment or process
Any treatment or process which is applied to
another person’s goods is a supply of services.

Thus, from a reading the above Entry 3, it is clear
that any treatment or process undertaken by a
person on goods belonging to other person is
deemed to be a supply of service. Hence, all the
provisions of supply of service for determining
the place of supply, time of supply, etc. will be
applicable to a job-work transaction. Further
the above entry will apply, in cases of job-work
whether it is only labour or a composite job-work.
There are many transactions wherein doubts arise
whether the work carried out by the supplier
amounts to job- work or supply of a new product
as supply of goods. One such example is building
a bus body on the chassis. The chassis is supplied
by the customer. The supplier builds the body on
chassis and a complete bus is supplied back. The
question arises whether the supplier has provided
the job-work of building bus body on the chassis
or it is an independent supply on bus body.
The question is more relevant when the rate of
tax attracted under GST is different in both the
scenarios.
The said question has been attempted to be
clarified by CB IC vides its Circular No.
34/8/2018-GST dt. 03.03.2018. However, the said
clarification does not provide any clear guideline
and merely states that the answer to question
would depend upon the facts of the case. As per
CBIC, in the case of bus body building there is
supply of goods and services. Thus, classification
of this composite supply, as goods or service
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would depend on which supply is the principal
supply which may be determined on the basis of
facts and circumstances of each case.
However, various advance rulings have taken
different views. Reference can be made to the
Advance Ruling given by Karnataka Authorities
in case of M/s. Tata Marcopolo Motors (ADRG12/2019 dated 25.06.2019). In this case, when
ready bus body was fitted on chassis, it was held
to sale of bus body liable to tax as supply of bus
body and not job-work. It was further observed
by the Advance Ruling Authority that if bus
body is built step by step on chassis, then it will
amount to job-work and hence service. Similarly,
in case of M/s. Inox India Pvt. Ltd. (2019) 73
GSTR 372 (AAR – Guj), the AAR has held that
supply of iron and steel container for compressed
or liquified gas on tanker chassis, which can be
mounted and de mounted easily, will classify as
supply of goods and not as supply of job-work
service.
In our view, inspite of the above advance rulings,
it can be argued that building or fitting a busy
body on the chassis supplied by the customer
amounts to treatment or a process on the chassis
and hence will fall under the category of job-work
i.e. supply of service. This is further confirmed by
the separate Entry 26(ic) inserted specifying the
rate of GST 18% for services by way of job work
in relation to bus body building.
There are many such transactions where the
questions arise whether the particular transaction
is job-work in nature or whether it is a sale
simplicitor. In our view each transaction has to be
tested on the above yardstick i.e. whether it is a
treatment or a process on the goods supplied by
the principal.
Rate of Tax
The rate of tax for job work is mainly divided
in three slab rates. The specific job works are
included in the 5% and 12% slab rates and all
the other kinds of job work are liable for 18%
GST.
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Entry 26 of Notification No. 11/2017- Central Tax (Rate) dated 28.06.2017 as amended by Notification
No. 20/2019 – Central Tax (Rate) dated 30.09.2019 made effective from 01.10.2019 is extracted below
for ready reference.
Sl
No.

Chapter, Section
or Heading

Description of Service

Rate (per
cent.)

Condition

(1)

(2)

(3)

(4)

(5)

2.5

-

26

Heading 9988
(Manufacturing
services on
physical inputs
(goods) owned by
others)

(i)

Services by way of job work in relation
to(a)

Printing of newspapers;

(b)

Textiles and textile products falling
under Chapter 50 to 63 in the First
Schedule to the Customs Tariff Act,
1975 (51of 1975);

(c)

all products and other diamonds
falling under Chapter 71 in the First
Schedule to the Customs Tariff Act,
1975 (51 of 1975);

(d)

Printing of books (including Braille
books), journals and periodicals;

(da) printing of all goods falling under
Chapter 48 or 49, which attract
CGST @ 2.5per cent. or Nil;
(e)

Processing of hides, skins and
leather falling under Chapter 41 in
the First Schedule to the Customs
Tariff Act, 1975 (51of 1975);

(ea) manufacture of leather goods or
foot wear falling under Chapter 42
or 64 in the First Schedule to the
Customs Tariff Act, 1975 (51of 1975)
respectively;
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(f)

all food and food products falling
under Chapters 1 to 22 in the First
Schedule to the Customs Tariff Act,
1975 (51of 1975);

(g)

all products falling under Chapter
23 in the First Schedule to the
Customs Tariff Act, 1975 (51of 1975),
except dog and cat food put up for
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Sl
No.

Chapter, Section
or Heading

Description of Service

Rate (per
cent.)

Condition

(1)

(2)

(3)

(4)

(5)

retail sale falling under tariff item
23091000 of the said Chapter;
(h)

manufacture of clay bricks falling
under tariff item 69010010 in the
First Schedule to the Customs Tariff
Act, 1975 (51of 1975);

(i)

manufacture of handicraft goods.
Explanation. - The expression
“handicraft goods” shall have the
same meaning as assigned to it in
the notification No. 32/2017 -Central
Tax, dated the 15th September, 2017
published in the Gazette of India,
Extraordinary, Part II, Section 3,
Sub-section (i), vide number G.S.R.
1158 (E), dated the 15th September,
2017 as amended from time to time.

(ia)

Services by way of job work in relation
to(a)

manufacture of umbrella;

(b)

printing of all goods falling under
Chapter 48 or 49, which attract
CGST @ 6per cent

(ib)

Services by way of job work in relation to
diamonds falling under chapter 71 in the
First Schedule to the Customs Tariff Act,
1975 (51of 1975);

0.75

-

(ic)

Services by way of job work in relation to
bus body building;

9

-

(id)

Services by way of job work other than
(i), (ia), (ib) and (ic) above;

6

-

(ii)

Services by way of any treatment or
process on goods belonging to another
person, in relation to-

2.5

-

(a)

printing of newspapers;
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Sl
No.

Chapter, Section
or Heading

Description of Service

Rate (per
cent.)

Condition

(1)

(2)

(3)

(4)

(5)

(b)

printing of books (including Braille
books), journals and periodicals;

(c)

printing of all goods falling under
Chapter 48 or 49, which attract
CGST @ 2.5 per cent. or Nil.

(iia)

Services by way of any treatment or
process on goods belonging to another
person, in relation to printing of all goods
falling under Chapter 48 or 49, which
attract CGST @ 6per cent.

6

-

(iii)

Tailoring services.

6

-

(iv)

Manufacturing services on physical inputs
(goods) owned by others, other than (i),
(ia), (ib), (ic), (id), (ii), (iia) and (iii) above.

9

-

Rate of tax for labour job-work supply
provided to URP
The G ST Council in 37th Meeting had
recommended reduction in GST rate from 18%
to 12% in respect supply of machine job work
such as in engineering industry, except supply of
job work in relation to bus body building which
would remain at 18%.
Accordingly, amendment was made in Entry 26
extracted above. After the latest amendment in
the above rate of job-work, lots of people in the
industry, especially in the manufacturing industry
were having doubt whether all other kind of job
work will be liable at 12% under Entry 26(id) or
18% under Entry 26(iv). In this regard, Circular
No. 126/45/2019- G ST dated 22.11.2019 has
clarified as under:
3.

Job work has been defined in CGST Act as
under. “Job work means any treatment or
processing undertaken by a person on goods
belonging to another registered person and
the expression ‘job worker’ shall be construed
accordingly.”
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4.

In view of the above, it may be seen that there is
a clear demarcation between scope of the entries
at item (id) and item (iv) under heading 9988
of Notification No. 11/2017-Central Tax (Rate)
dated 28-06-2017. Entry at item (id) covers
only job work services as defined in section 2
(68) of CGST Act, 2017, that is, services by
way of treatment or processing undertaken by a
person on goods belonging to another registered
person. On the other hand, the entry at item
(iv) specifically excludes the services covered by
entry at item (id), and therefore, covers only such
services which are carried out on physical inputs
(goods) which are owned by persons other than
those registered under the CGST Act.

Though, the CBIC has tried to reconcile the
differences in the two residuary entries in the
above Circular by clarifying that residual job
work supply provided to registered principal will
be covered by Entry 26(id) liable to GST at 12%
and residual job-work supply provided to UnRegistered Principal will be covered by Entry
26(iv) liable to GST @ 18%, in our view there is
still ambiguity in the entries.
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For example, if an unregistered person provides
goods to a job worker only for packing purposes
i.e. from bulk goods to retail packs, the activity
does not amount to manufacture. In this case, the
job-worker is not providing any manufacturing
services on the physical inputs provided by the
unregistered person. In common parlance, the
term manufacture means a process by which a
new name, character or use is emerged after the
processing. The term “manufacturing service”
has to be construed accordingly. In the present
case, mere repacking of bulk goods to retail packs
does not amount to manufacturing service. If,
the clarification given in the Circular is followed,
then the said packing job-work services provided
by supplier to unregistered person would be
liable to GST at 18% under Entry 26(iv) even
though the job worker is not carrying out any
manufacturing services. However, looking to the
language of Entry 26(iv) as well as GST Council
decision referred to above, a view may be taken
that the no manufacturing job-work on the goods
of Unregistered Principal may not be covered by
Entry 26(iv). Thus, there is still ambiguity in the
entries which needs to be clarified by the CBIC.
As far as the jewelry making example is
concerned, if the gold is provided by Unregistered
Person to the jeweler, the conversion of gold to
jewelry amounts to manufacture or new product
and thus such transaction will be covered by
Entry 26(iv) as manufacturing services on goods
owned by other.
As far as the issue of diamond jewelry is
concerned where the Principal provides the
diamond to the job-worker for converting into
diamond jewelry, if the transaction is between
the Registered Principal and Job worker, than
the said job-work supply will be liable to GST @
1.5% under Entry 26(ib). However, if the Principal
is unregistered person, then as per the Circular,
the said transaction is not covered by job-work as
defined under the CGST Act and thus, it may fall
under the manufacturing services in Entry 26(iv)
liable to GST at 18%.
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Exemption on removal of goods for job work
Section 143 of the CGST Act provides that a
registered person acting as Principal may send
any inputs or capital goods without payment of
tax to a job worker for job work and from there
subsequently to another job worker and likewise.
The exemption from payment of tax shall be
available only in following two situations
Situation 1: the principal brings back to any of
his place of business, the inputs after completion
of job work or otherwise within 1 year and
capital goods other than moulds and dies, jigs
and fixtures or tools, within three years, without
payment of tax.
Situation 2: the principal supplies such inputs,
after completion of job work or otherwise within
1 year or capital goods other than moulds and
dies, jigs and fixtures or tools within three years
from the date of sending the inputs and capital
goods, from the place of business of a job worker
on payment of tax within India or exports without
or without payment of tax.
However, Principal shall not supply the goods
from place of business of a job worker under
Situation 2 unless the place of business of
job worker is mentioned as additional place
of business of Principal or the job worker is
registered person.
Delivery Challan and E-way bill related
compliance for Job-Work
As per Rule 45 of the CGST Rules, the Principal
shall send the inputs, semi-finished goods or
capital goods to a job-worker under the cover
of a Delivery Challan prescribed under Rule 55.
Delivery challan need to be issued even in case
where the good are sent to the job-worker directly
from the place of a supplier. For example, where
registered Person A procures the inputs from a
Vendor B and directly send the goods to JobWorker C, then, Person A will be obligated to
prepare the delivery challan for the goods send
directly to the Job worker C from the place of
Vendor – B.
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Here, it is important to note that along with
the Delivery Challan, the Person A will also be
required to prepare E-way bill on the basis of the
said Deliver Challan. Many times, the Factories
send the Machinery for repairs or alterations
to job-workers. This kind of transaction may
also be covered by the job-work transactions.
The factories will have to prepare the delivery
challan. Further if the said machinery are send by
motorised vehicle, than e-way bill also needs to
be prepared.
The Principal is required to maintain proper
books of accounts for inputs and capital goods
sent on job work basis. The details of challans
in respect of goods dispatched to a job worker
or received from a job worker or sent from one
job worker to another during a quarter shall be
uploaded in Form GST ITC-04 by 20th day of
month succeeding the said quarter.
In its current form, for filling up the ITC –
04, maintaining the minute records showing
correlation of goods dispatched and goods
returned is difficult to be maintained. The
Revenue is in the process of coming out with
simplified form for compliance of filing up ITC04.
Deemed supply to job worker
Though there is an exemption from levy of
G ST for goods sent on job work basis, but
such exemption is subject to certain conditions
explained above.
As per Section 143(3) &(4), in a case where the
goods sent by the Principal on job work basis is
neither received back within stipulated period
as per Situation 1 or supplied from there as per
Situation 2, then it shall be deemed that the
Principal has supplied such inputs or capital goods
to the job worker. Further the time of supply
shall be the date on which the goods were sent
out to the job worker. Thus, the Principal will
be liable to pay GST on such goods along with
interest.
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Job-work transaction in case of goods
provided by Unregistered Person
There is another possibility in the which the
job work transaction between a Principal and
job-worker may amount to deemed supply.
As explained above, the exemption under
Section 143 will apply only in case of job work
transactions between registered Principal and
Job-worker. The Job-work definition under the
Act also includes within its ambit only those
transactions where the Job-worker has undertaken
the treatment or process on the inputs belonging
to another registered person.
Thus, if the Principal is not registered, then
the exemption under Section 143 may not be
available. Therefore, the question is, whether in
such cases, it will be deemed to be a supply of
goods by the Principal to Job worker and another
supply of job worked goods from the Job Worker
to Principal. In our view, this is a grey area and
needs to be clarified by the Revenue as there are
far reaching effects of such interpretation.
Treatment of waste and scrap generated
during job work
Any waste and scrap generated during the job
work can be supplied by the job worker directly
from his place of business on payment of tax, if
such job worker is registered, or by the principal,
if the job worker is not registered. This is again a
welcome step to make the transactions between
Principal and job worker effective and viable.
Without the said provision, it would have been
obligatory for a Principal to bring back the waste
and scrap also within a year.
Valuation
As far as valuation of a job-work transaction is
concerned, the same used to be a very litigative
subject under the Excise law as well as sales tax
law. However, under GST, the valuation in a job
work transaction has become simpler to an extent.
When we talk about valuation in a job-work
transaction, the same needs to be understood
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from two perspectives, the Principal’s perspective
and then the Job-worker’s perspective. We have
tried to explain both the perspective in brief
below:
a)

Principal’s perspective: From Principal’s
perspective again the valuation will have
to be understood from two point of view
as follows:
Firstly, as explained above, when the goods
are transferred from a Registered Principal
to a Job-Worker, the said transaction is
exempt under Section 143 subject to
conditions explained above. When the
goods are brought back from the jobworker to Registered Principal within
stipulated time limits, again the exemption
continues.
Second is when the goods are transferred
from an Unregistered Principal to Jobworker, the same may be considered as a
deemed supply. In such case, the valuation
will be governed by Rule 27 to Rule 31
of the CGST Rules. Generally speaking,
the value shall be the open market value
the goods being supplied. However, if
entire Input Tax Credit is available to the
recipient, then the valuation of the goods
may not be questioned by the Revenue.

b)

Job-worker’s perspective: From the jobworker’s point of view, when the goods
are sent back to the registered Principal
or supplied from its place of business,
the exemption under Section 143 will be
available. However, where the job-worked
goods are sent to unregistered Principal,
the same may be deemed supply of jobworked goods and the valuation will have
to be done as per Rule 27 to Rule 31 of the
CGST Rules.
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One more valuation issue from the Jobworker’s perspective which needs to be
understood is when the Principal allows the
Job-worker to retain or dispose of the scrap
and waste and in return asks for reduction
in the job-worker charges. In such case, the
Job-worker is receiving consideration partly
in cash and partly in kind in the form of
waste and scrap. Thus, value of job-work
charges will include not only the money
consideration but also the open market
value of waste and scarp retained by the
job-worker. The GST will be payable by
the Job-worker on the combined job-work
charges including the value of waste and
scrap retained by the Job-worker.
Input Tax credit
As per Section 19 of the Act, the Principal shall
be eligible to claim the ITC on inputs and capital
goods sent on job work basis to a job worker. ITC
can be claimed even if the goods are directly sent
to a job worker premises without first receiving
the same in the premises of the Principal. In other
words, the ITC shall be available to the Principal
notwithstanding the condition under Section 16(2)
(b) that the goods should be first received by the
Principal in its premises.
Concluding note
In conclusion, one can see that GST is a welcome
step for Job Work. The procedures have been
clearly spelt out. There are couple of issues
indicated above. However the same can be
clarified by the Government in due course of time
and indeed make GST a “Good and Simple Tax”.
mom
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Investigation by GST
Authorities – Controversies
CA Avinash Poddar

As we all are aware, in India most of the taxation
systems are self-assessment based systems.
Meaning thereby the taxable person has to
determine his taxability, classification of goods
or services or both supplied by him, rate of tax
applicable on such supplies (including inward
supplies on which he is liable to pay tax as
recipient under reverse charge) and pay the tax
accordingly.

Now once the return is filed by the tax payer,
the officers may do the following enquiries/
investigation, to assure that there is no leakage
of revenue. Rather, it would be appropriate here
to mention that the officers are already doing
the following but many of the officers are going
beyond the authority of law and are taking wrong
actions and such actions are leading to lot of
controversies and litigation:

In other words, it could be said that a trust has
been placed, by the law makers, on the tax payers
and the taxable persons. Hence, it is a privilege
given to the taxable persons and taxpayers.

(a)

Scrutiny of Returns

(b)

Summoning the taxable person for enquiry
or investigation

(c)

Investigation, Search and Seizure

Author hereby request the readers to appreciate
a fact that wherever a privilege or liberty is given
to someone, there are two probabilities, either it
can be used rationally or irrationally i.e. can be
misused. Therefore, in the self-assessment taxation
regime, there are chances that the registered
person files a wrong return or declares wrong
figures or even records wrong figures in the books
of accounts.
As per the scheme of the GST law the taxpayer
needs to determine whether there is supply and
if yes, what is the tax payable. The taxpayer is
thereafter required to declare the requisite details
in the requisite form known as return and along
with the same pay the self-assessed tax.
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In this paper the author will try to touch upon
and discuss the above actions of the departmental
officers, the controversies because of such actions
and then author shall also express his views
with respect to the above actions. Let us start
discussing one by one.
Scrutiny of Returns – Controversial Issues
Section 61 of the Central Goods and Services Tax
Act, 2017 provides for the scrutiny of returns. The
statutory provision is as under:
(1)

The proper officer may scrutinize the return and
related particulars furnished by the registered
person to verify the correctness of the return and
inform him of the discrepancies noticed, if any,
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in such manner as may be prescribed and seek
his explanation thereto.
(2)

(3)

In case the explanation is found acceptable, the
registered person shall be informed accordingly
and no further action shall be taken in this
regard.
In case no satisfactory explanation is furnished
within a period of thirty days of being informed
by the proper officer or such further period as
may be permitted by him or where the registered
person, after accepting the discrepancies, fails to
take the corrective measure in his return for the
month in which the discrepancy is accepted, the
proper officer may initiate appropriate action
including those under section 65 or section 66 or
section 67, or proceed to determine the tax and
other dues under section 73 or section 74.

Rule 99 of the Central Goods and Services Tax
Rules 2017, is relevant so far as the scrutiny
of returns is concerned. The following is the
statutory provision is reproduced herein below:
(1)

(2)

Where any return furnished by a registered
person is selected for scrutiny, the proper
officer shall scrutinize the same in accordance
with the provisions of section 61 with reference
to the information available with him, and in
case of any discrepancy, he shall issue a
notice to the said person in FORM GST
ASMT-10, informing him of such discrepancy
and seeking his explanation thereto within such
time, not exceeding thirty days from the date
of service of the notice or such further period
as may be permitted by him and also, where
possible, quantifying the amount of tax, interest
and any other amount payable in relation to
such discrepancy.
The registered person may accept the discrepancy
mentioned in the notice issued under subrule (1), and pay the tax, interest and any
other amount arising from such discrepancy and
inform the same or furnish an explanation for
the discrepancy in FORM GST ASMT-11 to the
proper officer.
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(3)

Where the explanation furnished by the registered
person or the information submitted under subrule (2) is found to be acceptable, the proper
officer shall inform him accordingly in FORM
GST ASMT-12.

The above statutory provisions with regards to
scrutiny of returns enables the proper officer for
the same. Means he may scrutinize the returns
and in case any discrepancy is found he may
issue Form GST ASMT-10 and seek reply or
clarification from the registered person in Form
GST ASMT – 11 and in case the proper officer
is satisfied with the revert, he may issue Form
ASMT – 12 and in case he is not satisfied he may
initiate appropriate action including those under
section 65 or section 66 or section 67, or proceed
to determine the tax and other dues under
section 73 or section 74.
In this paper the focus is on the controversies.
The biggest controversy, out of scrutiny of returns,
which the author can identify is, in relation
to, interest on delayed payment of tax. Let us
examine and discuss the controversies related to
interest on delayed payment of tax/delayed filing
of returns.
Controversy – Interest on Delayed Payment
of Tax/Delayed filing of Returns
One of the most debated issue in GST over last
few months is interest on delayed payment of tax,
whether to be calculated on gross tax liability or
the net tax liability. Let us first look into the exact
issue and then thereafter we would be touching
upon the errors being committed by the tax
officers which is challengeable before the court of
law or even in appellate proceedings.
•

Controversial issue – Whether interest on
delayed payment of tax to be calculated on
gross tax liability or the net tax liability.
Registered person is filing the returns
after the due date i.e. delayed return with
payment of tax also after the due date.
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Departmental officers verified the returns
filed by the registered persons and have
started asking the registered persons to pay
interest on such delayed payment of tax.
•

Background of the issue
In the 31st GST Council meeting held on
22.12.2018, the issue pertaining to interest
was discussed. GST Council has admitted
the fact that due to limitation of system
i.e. common portal, the return with part
payment of tax is not getting uploaded
whereas there is no such provision of not
allowing the filing of return unless full
payment of tax is made.
The council has further said in the said 31st
meeting that the interest shall only be paid
on the net cash liability i.e. the liability that
is arising due to value addition. Further the
council recommended to amend the CGST
as well as State GST Acts to the extent that
the interest will be leviable only on the net
tax liability.
Immediately after this 31st GST Council
meeting, the officers came in action and
they started verifying the returns i.e. Form
GSTR – 3B. Officers started identifying
those cases in which payment was delayed
and the return was also not filed within the
due date as the system does not allow the
return to be filed with tax payable.

•

Wrongful doing by the Departmental officers
The departmental officers started issuing
the following documents/ letters/ notices
for the purpose of collection of interest on
delayed payment of tax:
(a)

Issued letters calculating the delays
in number of days and calculation of
interest on gross tax liability i.e. without
considering the input tax credit already
with the registered person.

As discussed above, the officers got active
immediately after the 31st GST Council
SS-VII-79

with the intention of collection interest
on gross tax liability till the proposed
amendment of the Central Goods and
Services Tax Act, 2017 takes place.
Their argument was, the law will
be amended with prospective effect
or retrospective effect was not said by
the G ST Council and further till the
amendment is brought in the law, it needs
to be read in a way that interest is to be
paid on the entire amount that was payable
on the date of filing of return irrespective
of the fact that such payable amount
included the amount of input tax credit
also which has accrued to the registered
person against the payments made by him
on inputs, input services and capital goods.
Author would like to highlight the following
points, in brief, which will substantiate the
view taken by the author that the officers
were absolutely wrong in the action of
issuance of such letters for collection of
interest on delayed payments on gross tax
liability:
o

Principally it was already settled that
in case there is any error in drafting
of a provision which is amended at a
later point in time, such amendment
is always to be treated as retrospective
amendment as such amendment is
clarificatory in nature and therefore
clarifying the error in drafting and
that the legislature never intended
so but inadvertently the error was
caused. Hence, the amendment was
always expected to be retrospective.
But the whole confusion was
created by the Council as they were
silent on whether the amendment
recommended and proposed by them,
is prospective or retrospective.
To be honest, the author bluntly
would like to specify here that this
silence of GST Council has led to lot
of litigations.
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o

Further it could be said that there is
no provision in the law for issuance
of a letter specifying the amount
calculated by the officer as interest
on delayed payment and asking the
registered person to pay the same.
An officer can issue a notice or letter
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only under a specific section and
letters for recovery of interest with
no mentioning of any section in such
letter is bad in law. The following
is the kind of letter which is being
issued by the departmental officers:
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o

(b)

Scrutiny of returns as per the
provision of section 61 of the Central
Goods and Services Tax Act 2017
certainly authorizes the officer to
issue Form GST ASMT – 10 in case
any discrepancy is found in return
wherein the tax payer can be asked
to clarify the same. But as per the
author’s experience no such form
has been issued by the officers to the
registered persons for the purpose of
calculation and payment of interest
on delayed payment of tax. Hence as
per this provision also sending a letter
with no section mentioned under
which the recovery of interest is asked
for, is bad and without any authority
of law.

Services Tax Act 2017.
o

Let us first see the provision of
Section 67(1) first

(1)

Where the proper officer, not below
the rank of Joint Commissioner, has
reasons to believe that—

Investigation/Inspection by DGGI/CGST
(Preventive) for recovery of interest on gross
tax liability.

It has been observed that the interest
controversy has further increased due
to a letter dated 10.02.2020 written by
Special Secretary & Member CBIC, who
specified in the said letter that, the interest
outstanding to be collected on gross tax
liability and not on net tax liability and he
further mentioned about around ` 46000
crores, interest amount is to be recovered.
After this letter officers from DGGI and
Preventive has started visiting the premises
of the registered person by invoking the
powers under section 67(1). The prime
purpose of their visit at the place of
registered person was recovery of interest
on gross tax liability.
Author would like to highlight the following
points, in brief, which will substantiate the
view taken by the author that the officers
were absolutely wrong in their action under
section 67(1) of the Central Goods and
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(a)

a taxable person has suppressed
any transaction relating to
supply of goods or services
or both or the stock of goods
in hand, or has claimed input
tax credit in excess of his
entitlement under this Act or
has indulged in contravention
of any of the provisions of this
Act or the rules made
thereunder to evade tax under
this Act; or

(b)

any person engaged in the
business of transporting goods
or an owner or operator of a
warehouse or a godown or any
other place is keeping goods
which have escaped payment
of tax or has kept his accounts
or goods in such a manner as
is likely to cause evasion of tax
payable under this Act,

he may authorise in writing any other
officer of central tax to inspect any places
of business of the taxable person or
the persons engaged in the business
of transporting goods or the owner or
the operator of warehouse or godown
or any other place.
o

The above provision very clearly
specifies that if the proper officer, not
below the rank of joint commissioner,
has reasons to believe that the taxable
person has suppressed any transaction
then he may authorize in writing any
other officer to inspect.
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o

o

o

o

As already mentioned above the
officers visited premises of registered
persons with the intention to recover
interest on gross tax liability. In this
circumstance where is the question
of having reason to believe that any
transaction has been suppressed with
the intention to evade payment of tax.
Returns were already filed by the tax
payers, only issue was delayed filing
of return due to delayed payment of
tax. Hence nothing was suppressed.
Interest was to be calculated on the
basis of data which is already with
the department and hence there is no
reason to believe that the transaction
was suppressed with the view to
evade payment of tax.
Therefore, on the basis of above it
could be said that all the actions taken
by DGGI and CGST (Preventive) is
without authority and hence bad in
law.
There are many writ petitions filed
before the Hon’ble Gujarat High
Court against such unlawful action
under section 67(1) of the Central
Goods and Services Tax Act 2017.
Details of few of those petitions are as
under:
1

M/a Jariwala Sales R/Special Civil
Pvt.Ltd. Through Its Application/
Director Advait
5247/2020
Naresh Baxi vs.
Union Of India

2

M/a Trishul
Motors vs. Union of
India

R/Special Civil
Application/
5263/2020
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(c)

3

M/s Gulmohar
Agencies vs. Union
of India

4

M/s Sunrise Polypack R/Special Civil
Private Limited vs. Application/
Union of India
5276/2020

5

M/s Communication R/Special Civil
Merchants vs. Union Application/
of India
5785/2020

6

M/s H V Connecting R/Special Civil
Infra India Private Application/
Limited vs. Union of 5266/2020
India

7

Saffron Green Inter- R/Special Civil
national Pvt. Ltd. vs. Application/
Union of India
5903/2020

R/Special Civil
Application/
5266/2020

Issuance of notice in Form DRC – 01
believing that to be a show cause notice
under section 73/74 of the Central Goods
and Services Tax Act 2017.

This again is an action which the
departmental officers are taking which, as
per the author is against the provisions of
law and also the procedure laid down in
Central Goods and Services Tax Rules 2017.
In one of the cases which is pending
before the Hon’ble Gujarat High Court
(Rajkamal Builder Infrastructure Pvt Ltd.
vs. Union of India vide R/Special Civil
Application/215 3 4/2019), the Deputy
Commissioner of State Tax has issued Form
GST DRC-01 mentioning Section 50 under
which the show cause notice is issued by
him. The impugned Form GST DRC – 01
was issued for the purpose of recovery of
interest on delayed payment of tax on gross
tax liability. The notice issued is as under:
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Controversy to be understood in this
matter is Form G ST DRC – 01
issuance as per the provisions of
Rule 142(1) of the Central Goods and
Services Tax Rules 2017. Provision of
Rule 142(1) is as under:
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(1)

The proper officer shall serve, along
with the
(a)

notice issued under section 52 or
section 73 or section 74 or section
76 or section 122 or section 123

April 2020 | The Chamber's Journal

| 93 |

Special Story — Investigation by GST Authorities – Controversies
orsection 124
or section 127
section 13 0, a
electronically
DRC-01,
(b)

or section 125
or section 129 or
summary thereof
in F ORM GST

statement under sub-section (3)
of section 73 or sub-section (3)
of section 74, a summary thereof
electronically in FORM GST DRC02, specifying therein the details of
the amount payable.

The above provision makes the following
very clear –
o

Form GST DRC – 01 is not a show
cause notice that can be issued by the
proper officer. In fact, this form is a
summary form that is to be issued,
electronically, by the proper officer
along with the notice issued under
various sections.

o

Further it is to be noted that unless
a notice is issued under section 52
or section 73 or section 74 or section
76 or section 122 or section 123 or
section 124 or section 125 or section
127 or section 129 or section 130,
summary in Form GST DRC – 01
cannot be issued.

o

As already stated that the
departmental officer is issuing Form
G ST DRC-01 under section 50 is
again without authority of law and
hence the said form issued by the
officer is bad in law.

Here it could be concluded that issuance of
Form GST DRC – 01 under section 50, is
without application of mind and therefore
bad in law and therefore such notice is
liable to be set aside. Had that notice been
issued under section 73 or section 74, then
it would have been a valid show cause
notice and the summary thereof in Form
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GTS DRC- 01 provided sub-rule (1A) of
rule 142(1) is complied with by the proper
officer.
(d)

In case of non-payment of interest on gross
tax liability, the issuance of Order for
Provisional Attachment of Bank Account
as per the provisions of Section 83 of the
Central Goods and Services Tax Act 2017.

This again is an action being taken by the
officers which is totally bad in law. Such
action of attachment of bank account is
without authority of law. Section 83 of the
Central Goods and Services Tax Act 2017
provides for the provisional attachment to
protect revenue in certain cases. Let us see
the provision first:
Section 67
(1) Where during the pendency of any
proceedings under section 62 or section 63
or section 64 or section 67 or section 73
or section 74, the Commissioner is of the
opinion that for the purpose of protecting
the interest of the Government revenue, it
is necessary so to do, he may, by order in
writing attach provisionally any property,
including bank account, belonging to the
taxable person in such manner as may be
prescribed.
(2)

Every such provisional attachment shall
cease to have effect after the expiry of a
period of one year from the date of the
order made under sub-section (1).

The above provision makes it clear
that unless the proceedings are pending
under any of the above sections and
the commissioner is of the opinion that
provisional attachment is necessary for
the purpose of protecting the revenue, the
order of provisional attachment cannot be
issued.
Therefore, the action of provisional
attachment of bank account without having
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proceedings pending under the above
referred section is without authority of law.
Hon’ble Gujarat High Court in the matter of
Pranit Hem Desai vs Additional Director General,
R/Special Civil Application Nos 9392, 9396
of 2019 have relied upon the Hon’ble Bombay
High Court in Gandhi Trading v. Asstt. CIT
and held that the attachment should be made,
as far as possible, of the immovable properties
if that can protect the Revenue. The attachment
of bank accounts and trading assets should be
resorted to only as a last resort because, the
attachment of the bank accounts of the assessee
would paralyse the functions and business of the
assessee. The Authority, therefore, should exercise
the power conferred upon him under Section 83
of the Act with circumspection and fairly and
reasonably. No hard and fast rule can be laid
down as to how and under what circumstances
the power under Section 83 can be invoked by
the Authority. The discretion conferred on the
Authority shall be brought to bear having regard
to the facts and circumstances of each case. It is
not permissible for the Authority to equate the
provisional attachment envisaged under Section
83 of the Act with attachment in the course of the
recovery proceedings.
•

Position of the issue in before various High
Courts
The said provision was challenged before various
high courts from time to time. First challenge
was before Telangana High Court in the matter
of Megha Engineering Infrastructure Ltd where
the decision of Hon’ble Court was against the
petitioner and it was held that the interest is
payable on gross tax liability.
Thereafter at various courts it was challenged
and everywhere the recovery was stayed by the
Hon’ble Courts.
Then recently in Refex Industries Ltd. vs.
Assistant Commissioner of CGST & Central
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Excise, Hon’ble Madras High Court has held that,
the above proviso, as per which interest shall be
levied only on that part of the tax which is paid
in cash, has been inserted with effect from 01-82019, but clearly seeks to correct an anomaly in
the provision as it existed prior to such insertion.
It should thus, in my view, be read as clarificatory
and operative retrospectively.
•

Conclusion on the issue of interest on
delayed payment of tax
Finance Act 2019 has amended the provision of
Section 50(1) of the Central Goods and Services
Tax Act 2017 by virtue of insertion of a proviso
therein as per which the interest shall be liable to
be paid on the amount paid from Electronic Cash
Ledger i.e. on net cash liability.
The issue is the said amendment is not yet been
made effective and therefore the confusion
prevailing amongst the tax payers and the
department was whether the law will be amended
prospectively or retrospectively.
Recently in the 39th GST Council meeting held
on 14th March 2020, it is made clear by the
Council that the amendment in the provision of
interest which speaks about the levy of interest on
net cash liability shall be made effective from the
retrospective effect.
This announcement by the GST Council has
settled one of the most disputed issue of interest
on delayed payments. We still will have to wait
for the notification which will make the proviso to
Section 50(1) effective from 01.07.2017.
Issuance of Summons – Controversial Issue
As per provisions of Section 70 of the Central
Goods and Services Tax Act 2017, the summon
can be issued to any person under GST and he
may be asked to appear before the proper officer
either to give evidence or to produce a document
or any other thing in any inquiry. Provision is
reproduced as under:
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(1)

The proper officer under this Act shall have
power to summon any person whose attendance
he considers necessary either to give evidence or
to produce a document or any other thing in any
inquiry in the same manner, as provided in the
case of a civil court under the provisions of the
Code of Civil Procedure, 1908 (5 of 1908).

(2)

Every such inquiry referred to in sub-section (1)
shall be deemed to be a "judicial proceedings"
within the meaning of section 193 and
section 228 of the Indian Penal Code
(45 of 1860)

Now since this paper is concentrating only on
issues relating to investigation let us directly touch
upon the same.
Controversial Issue – Cross Jurisdiction
Even the proper officer not having jurisdiction
issues the summon and asks the tax payer or
registered person to appear before him.
Before discussing this issue further let us first also
see the similar kind of controversy in case of
inspection, search and seizure.
Inspection, search and seizure – Controversial
Issue
As per Section 67 of the Central Goods and
Services Tax Act 2017, where the proper officer
not below the rank of joint commissioner has
reasons to believe that there is some evasion of
tax, he may authorize any officer to inspect or
search.
In common understanding the action of
inspection or search is said to be a preventive or
enforcement action.
Controversial Issue – Cross Jurisdiction
The most controversial issue with respect to
inspection, search and seizure is cross jurisdiction
i.e. proper officer not having jurisdiction over
the tax payer visits his place for the purpose of
inspection, search and seizure.
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Cross empowerment under GST
We all are aware that in India we have dual GST
i.e. both the Centre and the State has the power
to levy and collect tax. Further to this it is to be
noted that, in 9th GST Council meeting held
on 16th January 2017 the following decisions
were taken with respect to cross empowerment.
Para 28 of the minutes of 9th G ST Council
meeting is reproduced as under:
28.

After further discussion, the Council agreed to the
decisions as recorded below in respect of crossempowerment to ensure single interface under
GST.
(i)

There shall be a division of taxpayers
between the Central and the State tax
administrations for all administrative
purposes;

(ii) Of the total number of taxpayers below
Rs. 1.5 crore turnover, all administrative
control over 90% of the taxpayers shall
vest with the State tax administration and
10% with the Central tax administration;
(iii) In respect of the total number of taxpayers
above Rs. 1.5 crore turnover, all
administrative control shall be divided
equally in the ratio of 5O% each for the
Central and the State tax administration;
(iv) The division of taxpayers in each
State shall be done by computer at the
State level based on stratified random
sampling and could also take into account
the geographical location and type of
the taxpayers, as may be mutually
agreed;
(v)

The new registrants shall be initially
divided one each between the Central and
the State tax administration and at the
end of the year, once the turnover of such
new registrants was ascertained, those
units with turnover below Rs. 1.5 crore
shall be divided in the ratio of 90% for
the State tax administration and 10%
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for the Central tax administration and
those units above the turnover of Rs. 1.5
crore shall be divided in the ratio of 5O%
each for the State and the Central tax
administration;
(vi) The division of the taxpayers may be
switched between the Centre and the States
at such interval as may be decided by the
Council;
(vii) The above arrangement shall be reviewed
by the Council from time to time;
(viii) Both the Central and the State tax
administrations shall have the power to
take intelligence-based enforcement action
in respect of the entire value chain;
(ix) Powers under the IGST Act shall be crossempowered to the State tax administration
on the same basis as under the CGST
and the SGST Acts either under law or
under Article 258 of the Constitution but
with the exception that the Central tax
administration shall alone have the power
to adjudicate a case where the disputed
issue relates to place of supply, or when
an affected State requests that the case be
adjudicated by the CGST authority and
for such issues of export and import as
may be discussed in the Law Committee
of officers and brought back to the Council
for decision;
(x)

The territorial water within the twelve
nautical miles shall be treated as the
territory of the Union ofIndia unless the
Hon'ble Supreme Court decides otherwise
in the ongoing litigation on the issue but
the power to collect the State tax in the
territorial waters shall be delegated by the
Central Government to the States.

The above decision clarifies how the total number
of tax payers shall be distributed between state
and center administration authorities.
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Controversial issue under examination – Issuance
of Summons
The issue is, if Mr. A is being allocated to state
jurisdiction can a summon be issued to him for
the purposes specified under section 70 of the
Central Goods and Services Tax Act 2017 by the
Central tax authorities.
Discussion and Conclusion on such crossempowerment issue – Authors Comment
The cross-empowerment question in the
above-mentioned issue of Mr A may be in two
situations. Before discussing those situations let
us first evaluate whether under law, is there any
power of cross empowerment.
Section 6 of the Central Goods and Services Tax
Act 2017 provides for Authorisation of officers of
State tax or Union territory tax as proper officer in
certain circumstances.
Under the said section notification is issued which
allows cross empowerment but that is only in
relation to processing and issuance of refunds.
The cross empowerment is not given to officers
for any other purpose.
Now let us evaluate two situations
Invocation of cross empowerment in administrative
issues –
The scenario in this situation will be where
the issue under examination is pertaining to
administration like scrutiny of returns, audit,
issuance of show cause notice for cancellation of
registration, etc.
Cross jurisdictional power cannot be used for such
kind of activities and therefore the officer under
whose jurisdiction the tax payer falls will be the
only person who can issue the summon. Meaning
thereby if Mr A is having the jurisdiction of state
then for administrative actions the only authorized
person for issuance of summon shall be the state
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officer and hence the officer of central tax cannot
issue summon under section 70 of the CGST Act.
The same is getting depicted from 9th G ST
Council meeting’s decision with regards to crossempowerment.
Invocation of cross empowerment in intelligencebased enforcement action –
If we go through the decision of 9th G ST
Council meeting as per para 28 it is very clear in
clause (viii) that the in case of intelligence-based
enforcement action, the cross empowerment is
there and hence even if Mr A is falling under
state jurisdiction the central tax authorities can
visit his place for enforcement action.
Therefore, it could be concluded that in normal
circumstance cross empowerment is not permitted except
for those purposes which are notified but in intelligencebased enforcement actions the cross empowerment is
allowed.

rest of the authorities shall not continue with the
proceeding as that will lead to hardship for the
tax payer.
Even after the said letter the officers are
continuing their actions and all the authorities
are issuing parallel summons for the same period
and same issue. Such actions where multiple
authorities continue proceeding of investigation
has been challenged before Hon’ble Gujarat
High Court in the matter of Bhawani Textiles
vs Additional Director General, Special Civil
Application No 5273 of 2020 wherein the Hon’ble
court has taken the cognizance of thee above
referred letter and have directed the authority
which has initiated the action to take care of the
proceedings.
Order part of the above petition (Special Civil
Application No 5273 of 2020 ) is as under
6.

Thus, it appears that by way of instructions, it
is clarified that if an officer of the Central tax
authority initiates intelligence-based enforcement
action against a taxpayer administratively
assigned to the State tax authority, the officers of
the Central tax authority would not transfer the
said case to its State tax counterpart and would
themselves take the case to its logical conclusions.
In the case on hand, there is nothing on record
to indicate that the officer of the Central tax
authority has transferred the case of the writ
applicant to any other authority of the State.
However, it appears that although the action
was undertaken under Section 67 of the Act by
the DGGI, AZU, yet the two summons came to
be issued: one by the Deputy Commissioner of
State Tax and another by the DGGI, Surat.

7

We dispose of this writ application with a
direction to the DGGI, AZU, Ahmedabad to
look into the matter and ensure that no undue
harassment is caused to the writ applicant
by different authorities on the same subject
matter. We clarify that we have otherwise not
expressed any opinion on the merits of the case.

Issue of Multiple Authorities visiting premises of
one tax payer - Controversy
It is being noted lately that the power of crossempowerment is being utilized in a manner which
is causing harassment and hardship to the tax
payer.
Issue is Authorities of State tax and Central Tax
both come for search at one tax payers place
at different point in time. In few cases even
Directorate General of GST Intelligence comes
for search. All the authorities continue with the
proceedings as per their wish and due to this the
tax payer is harassed mentally which causes lot of
hardship to him.
Although through one of the letter D.O. F.No.
CBEC/20/43/01/2017-GST (Pt.) dated 05.10.2018,
CBIC has clarified already that in such cases the
enforcement action shall be brought to logical
conclusion by the authority who has initiated the
action which means who has done search first and
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We dispose of this writ application with the
limited observations.
Conclusion
As per the above discussion the author hereby
presumes that the reader will appreciate a fact
that the way and the manner in which Goods
and Services Tax (GST) was perceived, by every
stake holder and the way in which GST has been
implemented has vast difference. It has been
around 33 months since implementation of GST
and in such a short span we have seen lot of
controversies.
There are multiple reasons for such controversies
such as poor drafting of law, lack of training of
tax officers, dual GST system per se, intentional
wrong interpretation of law like it happened in
case of interest on delayed payment of tax, ,
technical glitches, etc.
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Author anticipates another very controversial
issue will be action under section 71 of the
Central Goods and Services Tax Act 2017. This
section empowers the officer to access the
business premises. Now a days the department
has started visiting the premises of tax payer for
investigation, by invoking section 71. As per the
author this section is administrative section and
not investigative. Therefore, no such action can
be taken and such visits are without any authority
of law.
Many such controversial issues are there under
the arena of GST but still the ray of hope is
there that with the passage of time things will get
streamlined and the law will get settled and finally
all the controversies will see the sunset.
mom
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GST Returns – Present
Concept, Proposed Concept
and Suggestions
CA Pritam Mahure

1.
Present return system
GST doesn’t seem to loose momentum even
after 33 months. Since introduction of G ST
in India, regular GST payers (i.e. other than
composition payers etc) are typically required
to file, two returns 1 on monthly basis i.e.
G STR-1 and G STR-3B. Further, the details
of GST paid on procurements is available at
GSTR-2A. However, as announced after the 39th
GST Council meeting, from 1st October 2020,

existing returns i.e. GSTR-1 and GSTR-3B are
likely to be discontinued and New Return System
(NRS) is proposed to be introduced.
Typically, GST payer are expected to refer to
the return related provisions in the GST Act
(Section 37 to Section 50) and G ST Rules
(Rule 59 to Rule 88A), however, with N RS
reference will also be required to be made to trial
versions and their manuals (as available at https://
www.gst.gov.in/).

2.
Comparison between present and new system
The comparison between present and new system is provided below:
Particulars
Outward
Inward
Return

Present
GSTR 1
GSTR 2A
GSTR 3B

Large Taxpayer
ANX 1
ANX 2
RET 1

Future
Small Taxpayer
ANX 1
ANX 2
RET 1 or RET 2 or RET 3 and PMT-08

3.
New return system – What’s new?
The new return system comprises of following returns:
Form
ANX 1
ANX 2

Return of
Outward supply
Inward supply

Frequency
Real time
Real time2

Due date
10th of subsequent month
18th of subsequent month3

1. Apart from these returns, a GST payer could be required to file e-way bills, TDS/ TCS returns, ITC-04, Annual
Return etc.
2. Recipient would be able to check the invoices uploaded by supplier on near-real time basis.
3. Likely due date. Also, while the ITC will be auto-populated still the recipient will have to ensure that the invoices
belong to the organization and thus, GST payers will have to carry out a review of the invoices at ANX 2 (alongwith
other conditions such as receipt of goods/ services, blocked credit etc).
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Form
RET 1
RET 14
RET 2
RET 3

Return of
Monthly return
Quarterly return (Normal5)
Sahaj - Quarterly return
Sugam - Quarterly return

Frequency
Monthly

Due date
20th of subsequent
25th of subsequent
Quarterly and monthly
25th of subsequent
payment (PMT 08)6
25th of subsequent

month
quarter
quarter
quarter

4.
Quarterly return for Small taxpayers
Small taxpayers choosing for ‘quarterly’ return can opt for any of the following three returns:
Quarterly
RET 17
RET 2
RET 3

Name of return GST payment
Normal
Monthly (PMT 08)
Sahaj
Monthly (PMT 08)
Sugam
Monthly (PMT 08)

Key detail to be filled in
All details
Only B2C details
B2B and B2C details

5.
How many returns/statements to be filed?
On real-time, Large as well as Small taxpayers will be required to unload invoices in ANX-1 and
ANX-2. The only difference will be that Large taxpayers will file8 monthly return i.e. RET-1 whereas
Small taxpayers can opt for i.e. Normal or Sahaj or Sugam return.
It may be noted that quarterly filers will also be required to deposit GST payment on monthly basis
(PMT-08). Further, the Quarterly GST payers may not get any relief in compliances as their customers
(particularly B2B) will always insist on uploading ANX 1 on real-time basis!
6.
Return is monthly unless opted for quarterly
It may be noted that the new return system will be monthly for all GST payers unless GST payers
opt for quarterly GST returns9. It may be noted that GST payment will be ‘monthly’ for every GST
payer (including Quarterly filers).
7.
Why small taxpayers may not opt for Sugam or Sahaj?
It may be noted that GST payers opting for Quarterly (normal) can avail ITC on missing invoices,
however, Sahaj and Sugam filers cannot avail ITC on missing invoices.
Though the return will be Quarterly, still, the GST payment will be monthly (payment to be made
through PMT-08). Further, credit of the tax paid during the first two months of the quarter shall be
4. Quarterly returns can be ‘opted’ by small taxpayers having turnover of not more than 5 crore in the previous
financial year. In case of newly registered GST payers, turnover of previous year will be considered as ‘nil’ and thus,
they can opt for Quarterly (normal), Sahaj or Sugam return.
5. From 1st October 2020, if someone asks you ‘Are you Normal?’ then don’t feel offended as he might be asking you
about GST return scheme you have opted for!
6. Only return is ‘quarterly’ and payment of GST liability will be monthly basis (likely due date either 20th or 25th of
the month).
7. Quarterly returns can be ‘opted’ by small taxpayers having turnover of not more than 5 crore in the previous
financial year.
8. If RET-1 is filed by GST payer then ANX-2 will be deemed as filed.
9. Quarterly returns can be ‘opted’ by small taxpayers having turnover of not more than 5 crores in the previous
financial year.
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available at the time of filing the return for the
quarter10.
Given the aforesaid restrictions, most of the small
taxpayers may stay away from Quarterly returns.
This will increase the load on the GST portal
(as most of the GST payers may continue to file
return on monthly basis itself).
8.

Various responsibilities cast on the GST
payer by NRS
We have highlighted the various responsibilities
cast on the GST payers in the NRS as below.
8.1
Upload invoices on real time!
In N RS, the taxpayer would be required to
upload the invoices continuously (on real-time
basis). Further, such uploaded invoice shall
be continuously visible to the recipient (near
real-time basis). In NRS, all B2B customers are
expected to request their respective vendors to
upload the invoices on real-time basis (in ANX-1)
to enable checking of the same (in ANX-2). Thus,
GST payers will be required to be online, all the
time, till eternity!
8.2

Credit to be available only based on details
uploaded by supplier
Eligible input tax credit will be based on the
invoices uploaded by the supplier up to 10th of
the subsequent month. Invoices uploaded by the
supplier by 10th of succeeding month shall be
‘auto-populated’ in the liability table of the main
return of the supplier. Recipient can also see the
invoice details uploaded by supplier (referred as
‘viewing facility’).
It may be noted that if the supplier uploads
invoices after due date for October 2020 (say on
18th November 2020) then the buyer will be able
to claim credit in the month of November 2020
(and not October 2020).
In the N RS, the recipient would be able to
avail input tax credit on self-declaration basis
even though the invoices are not uploaded

by the supplier by 10th of the next month (or
thereafter) using the facility of availing input
tax credit on ‘missing invoices’. This credit on
‘missing invoices’ could be subject to prescribed
restrictions (such as 10% of eligible credit etc).
8.3

Every month, accept, reject or keep pending
the invoices
The recipients will be required to ‘accept’,
‘reject’ or ‘keep pending’ the invoices.
This will lead to a practical challenge for most
of the taxpayers as they have to verify the actual
receipt of goods (GRN) before they perform
the action, otherwise they have to keep it in
‘pending’. This is particularly challenging when
the number of input invoices are more than 1,000
per day (or even few hundred invoices).
For towns-I I and I I I tiers, where the small
taxpayer does not have a dedicated accounts
persons, and typically relies on a tax consultant
to file a return near to the last date, this activity
would be challenging as, except the business
owner, no one knows whether to accept, reject or
keep the invoices pending.
Also, in case a supplier uploads invoice after
say 3-4 months or due to technical challenge
the invoices are not reflected in ANX-2 then it
will create working capital block for the genuine
buyers.
It is suggested that inherent meaning of the terms
‘accepted’, ‘rejected’ or ‘kept pending’ should be
elaborated, as performing the action of ‘accepted’,
‘rejected’ or ‘kept pending’ should not be equated
with actual receipt of goods or services, as it is
done on continuous basis.
Additionally, a clarity should be provided about
purely or majorly exempted sectors such as
schools, charitable institutions etc. who do not
have output liability, however they have various
vendors providing goods and services to them, as
to whether they should also perform the activity
of ‘accept’, ‘reject’ or ‘kept pending’.

10. Refer Instruction 4 to PMT-08.
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Biggest drawback of NRS is that once NRS is
introduced, all B2B registered GST payers will be
busy in checking their procurement details!
8.4
Amending the invoices
The buyer can ‘accept’ the invoices (resulting
in ‘locking’ the said invoices) uploaded by the
supplier and in cases where say wrong GSTIN
is mentioned, buyer can ‘reject’ the invoice
instead.
Once an invoice is locked by the recipient,
no amendment of the same shall be allowed.
Amendment of an invoice may be carried out by
the supplier where input tax credit has not been
availed and the invoice has not been reported as
locked by the recipient. However, credit note or
debit note for the same can still be issued by the
supplier to change value, rate of tax, quantity or
the tax payable.
A wrongly locked invoice can be ‘unlocked’
online by the recipient himself subject to reversal
of the input tax credit by him and online
confirmation thereof. Further, a supplier may have
to deposit GST in case an unknown recipient
inadvertently locks a invoice. In such case, the
error will cost substantial time and efforts until its
un-blocked by the recipient.
It may be noted that on filing of the return
by recipient, all invoices shall deemed to be
accepted except invoices kept pending or rejected.
8.5

Match all your procurements with your
financials!
At present, one of the biggest challenge of the
GST payers is to match the invoices appearing
on GST portal. In NRS, matching tool is made
available. Using the tool/facility taxpayer will
be required to filter invoices downloaded on
the basis of dates of invoice, date on which
the invoice was uploaded and GSTIN of the
supplier.
8.6

Track whether return is filed by all the
suppliers!
In NRS a buyer may be able to see the return
filing status of the supplier. This effectively mean
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that all the GST registered buyers will be required
to check whether their vendors are uploading the
invoices (on daily basis!) and whether the said
vendors are paying taxes and filing returns (on
monthly basis!).
Under the present return system (i.e. GSTR-1 and
3B), the taxpayers are going through the pain of
numerous reconciliations (such as GSTR-1 with
GSTR3B, GSTR-3B with books, E-way bill with
returns, GSTR-2A with books etc). In NRS, the
reconciliations with accounting records may be
required to be done on a real-time basis.
Seems, all GST payers, will now be un-paid GST
Officers keeping real-time check on all their
respective vendors!
8.7

Report ‘missing invoices’ within two tax
periods
In the new system, at the time of filing return,
the GST liability is expected to be discharged
in full (as presently applicable). Further, missing
invoices of supplier can be reported by buyer.
However, buyer may get maximum two tax
periods to report ‘missing invoice’ (i.e. invoice
for January can be reported as missing maximum
by March return). In case any ‘missing invoices’
are uploaded by buyer then the supplier will be
notified about the same.
It is pertinent to note that if a buyer claims credit
on ‘missing invoices’ (i.e. invoices which are
not uploaded by supplier) but the supplier does
not upload the same, then after prescribed time
period, such credit will be recoverable from the
recipient. Also, it may be noted that amendment
of missing invoices reported later by the supplier
shall be carried out through the ‘amendment
return’.
As regards availability of credit of GST to a
buyer, if the supplier does not deposit the GST,
then the same will result in compromising
the right of the buyer to claim ITC. Earlier,
the right of excise/service tax payer was
effectively protected (unless it’s a case of fraud/
collusion). Seems, in NRS, right of revenue (i.e.
Government) is protected but ‘right to credit’ is
not given equal importance.
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8.8
In case of errors, file amendment return!
To address the problem of human error i.e.
wrong entries being made in the return, there
would be a facility for filing of ‘amendment
return’. Amendment return (i.e. ANX-1A) appears
to be different form than a regular form (i.e.
ANX-1). GST payers will have facility to file two
amendment returns for each tax period earliest
before the date of September or Annual return.

Way forward
N RS is gradually moving from being
a simple form to collect revenue and credit
details (remember earlier Excise and Service
Tax returns?) to a complicated extensive data
gathering exercise for anti-evasion/enforcement
and other purposes! This effectively means every
GST payer needs to be prove his innocence - on
a monthly basis, for every invoice (supplied and
received).

8.9
Update your profile!
GST payer will required to update their GST
profiles (no, its not Facebook!). Based on the
profile, requisite details/tables would be made
available to the GST payer (for example small
manufacturer without exports will see table for
details for local supplies).

Further, in NRS not only the taxpayer himself but
his entire eco-system (i.e. his vendors and B2B
customers) is required to gear-up for the change.
Thus, NRS will be the magnum opus change for
taxpayers. Most medium and large taxpayers have
more than 100 vendors. In such cases, making all
vendors compliant for NRS will be a gigantic task
for taxpayers.

8.10

In case of exports, upload shipping bill
details!
The registered person can fill information of
shipping bill, either, at the time of filing the return
or after filing the return. Filing the details of the
Shipping bill in the return at a later date shall not
be considered as filing of an ‘amendment return’.
A separate facility for uploading shipping bill
details at a later date is expected to be provided
to the exporters.
8.11 Submit HSN level details and RCM details
The details of HSN would be required to be
provided in ANX-1 (HSN with tax rate). This
could prove to be cumbersome for taxpayers
having multiple HSN with same tax rates and
multiple tax rates for same HSN.
Further, RCM details are required to be captured
in ANX-1 (i.e. before 10th of subsequent month)
whereas in at present, RCM details are provided
in G STR-3B (i.e. before 20th of subsequent
month). Further, details of import of services
(invoice-wise) and import of goods (BOE-wise)
also is to be given while filing ANX-1 itself. This
will effectively mean finalisation of RCM details
and expenses even before 10th of the subsequent
month which could be far more challenging for
the taxpayers.

| 104 | The Chamber's Journal | April 2020

Thus, it is advisable that, to give appropriate
publicity to the NRS, various trade chambers of
commerce and taxpayer forums could be invited
and a live demo should be given across India
to the taxpayers (may be through a webinar).
Also, live feedback could be gathered and shared
with the policy makers. It is also suggested that
an email ID should be provided and a format
should be provided to enable a taxpayer to share
feedback on improvement of New Return System,
and the said feedback should be tracked and
implemented as much as possible.
Also, the taxpayers have experienced technical
glitches and errors at the time of introduction of
GSTR 1 and 3B, TRAN-1 and TRAN-2, e-way
bill, GSTR 9 and 9C and, thus, technical glitches,
system slowdown should at best be avoided as
much as possible.
Now, as N RS will knock our doors soon,
proactively, to manage the new return process,
the GST payers should understand its implications
on their business (and also on their vendors),
explain the same to their employees, vendors and
customers!
mom
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HOT SPOT
Amendments to Finance Bill
Direct Tax Proposals

Every year, the Finance Bill provisions are
amended to some extent, to factor in feedback
received from professionals, industry and
the public, and to rectify drafting mistakes.
Normally, these amendments are few in number.
This year’s Finance Bill saw perhaps the largest
number of amendments before it was finally
enacted – a total of 59 amendments, of which as
many as 57 related to direct taxes. In fact, one
even saw a completely new proposal enacted at
the stage of moving the bill for passing which
was not a part of the original Finance Bill
proposals – an equalisation levy on e-commerce
transactions.

proposed to be reduced to 120 days from
182 days;
2.

A new sub-section (1A) was proposed to
be inserted, which sought to provide that
an Indian citizen who was not liable to
tax in any other country during the year
by reason of his domicile or residency
or any other criterion of a similar nature
would be deemed to be resident in India.
This provision would override the normal
concept of residency contained in subsection (1).

3.

The concept of Not Ordinarily Resident
(NOR) in sub-section (6) was sought to be
amended by deleting the criterion of being
in India for 729 days or less during the
preceding 7 years, and by modifying the
criterion of being non-resident in 9 out of
10 preceding years, to being non-resident
in 7 out of 10 preceding years.

The significant changes are analysed below:
1.
Residential Status
The Finance Bill had proposed 3 amendments to
section 6, as under:
1.

For a citizen of India or a person of Indian
origin outside India who comes on a visit
to India during the year, and who has
been in India for 365 or more days during
the preceding 4 years, the number of
days stay during the previous year under
consideration to qualify as a resident was
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Due to significant representations on this, the
amendments were modified as under:
1.

The reduced number of 120 days stay for a
citizen/PIO outside India who comes on a
visit to India during the year would apply
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only to a citizen/PIO whose total income,
other than income from foreign sources,
exceeded ` 15 lakh for the year;
2.

3.

The deeming residency in sub-section (1A)
would also apply only to an Indian citizen
whose total income, other than income
from foreign sources, exceeded ` 15 lakh
for the year;
The original alternative criteria for being
regarded as NOR, of being in India for
729 days or less during the preceding 7
years, and being non-resident for 9 out of
10 preceding years were retained. Two new
alternative criteria for being regarded as
NOR were added – the two types of cases
who were regarded as resident in India
by virtue of the amendments in 1 and 2
above. Therefore, a PIO/citizen coming on
a visit to India, having Indian sourced total
income of more than ` 15 lakh, spending
more than 120 days in India during the
year, having spent more than 365 days in
India during the preceding 4 years, though
regarded as resident in India, would be
treated as NOR in India. Similarly, an
Indian citizen who is not liable to tax as a
resident or domicile of any other country
would be regarded as resident but NOR in
India, if his Indian sourced income exceeds
` 15 lakh.

A clarification has been inserted to the effect that
“income from foreign sources” means income
which accrues or arises outside India, (except
income derived from a business controlled in or a
profession set up in India). The term used is “total
income”, which is defined in section 2(45) as the
total amount of income referred to in section 5,
computed in the manner laid down under the Act.
This would indicate that exempt income, such as
interest on NRE deposits and FCNR deposits, is
not to be counted for this purpose. On the other
hand, taxable capital gains (after any exemptions
available) will also have to be included in the total
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income. Also, the deductions available under the
heads of income and Chapter VI-A would have
to be reduced from the taxable items of income
to arrive at the total income (other than income
from foreign sources).
The position therefore now is that if an Indian
citizen/PIO (having been in India for 365 days
or more during the preceding 4 years) comes on a
visit to India during the year, he can stay in India
for up to 182 days during the year if his total
income from Indian sources is ` 15 lakh or less.
Whether he is NOR or not would then depend
upon fulfilling either of the first 2 criteria in subsection (6). On the other hand, if his total income
from Indian sources is more than ` 15 lakh, his
stay in India can only be for up to 120 days. If he
exceeds that limit (even if he exceeds 182 days),
he would be regarded as resident and NOR in
India, without having to examine the fulfilment
of either of the first 2 criteria of sub-section (6).
Similarly, in case of an Indian citizen who is not
liable to tax in any other country on account
of his domicile or residence, if his total Indian
sourced income is ` 15 lakh or less, sub-section
(1A) does not apply. His residential status
(resident or non-resident) would depend upon
fulfilling the requirements of sub-section (1) read
with Explanation 1 thereto. Whether he would be
NOR or not would depend upon fulfilling either
of the first 2 criteria of sub-section (6). On the
other hand, if his Indian sourced total income is
more than ` 15 lakh, he would be automatically
regarded as a resident but NOR.
Being regarded as resident and NOR implies that,
for such persons, the income from foreign sources
would not be taxed in India. A resident but NOR
is also not required to give details of his foreign
assets in his Indian income tax returns. However,
the one disadvantage is that, in subsequent years,
if he does fall under the automatic category as
resident but NOR, for determination of whether
he was a non-resident for 9 out 10 preceding
years, the year in which he was resident but
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NOR would not be considered. Therefore, the
risk of being regarded as Resident and Ordinarily
Resident is higher in such cases.
It may be noted that foreign citizens (who are not
PIOs) are not impacted by any of these changes.
One interesting reading of sub-section (1A) is that
since it overrides sub-section (1) which deals with
determination of residence, all citizens who are
not liable to tax in any other country as residents
or domiciles and having Indian income over
` 15 lakh would be covered by this provision,
including Indian citizens who have been in India
for almost the entire year for the past several
years. The residential category of all such citizens
would be resident and NOR in India, though
otherwise they would have been resident and OR
in India. The foreign incomes of such citizens may
then not be taxable in India.
This clearly does not seem to be the intention,
and it is likely that the provisions may undergo a
further change sometime in the future, clarifying
the real intent.
2.
Charitable Trusts & institutions
Under the third proviso to section 10(23C),
an institution referred to in sub-clauses (iv),
(v), (vi) or (via) has to apply its income wholly
and exclusively for the objects for which it is
established or accumulate up to 15% of such
income for such application for a period not
exceeding 5 years. By an amendment to the
Finance Bill, an explanation has been added to
the third proviso, clarifying that for the purposes
of this proviso, income would not include
voluntary contributions made with a specific
direction that they shall form part of the corpus of
the institution. Therefore, the explanation clarifies
that such institution is not required to spend or
accumulate the corpus donations received by it.
Though this explanation has been inserted with
effect from AY 2020-21, such explanation can be
regarded as having retrospective effect, as this
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was always the position, since such an institution
could anyway not have been expected to spend
an amount received by way of corpus, contrary to
the direction of the donor.
Under the twelfth proviso to section 10(23C),
any amount of voluntary contribution paid to a
trust or institution registered under section 12AA
with a specific direction that such amount shall
form part of the corpus of the trust or institution,
is not to be treated as an application of income
for the objects for which the donor institution
is established. By amendment to the Finance
Bill, with effect from AY 2020-21, the restriction
under the proviso is now being extended to also
cover donations towards the corpus of institutions
referred to in sub-clauses (iv), (v), (vi) and (via).
Donations to corpus of institutions claiming
exemption under sub-clauses (iiiab), (iiiac),
(iiiad) and (iiiae) are still not covered by this
restriction.
A similar amendment has been made through
the amendments moved to the Finance Bill, to
explanation 2 to section 11(1), where the corpus
donations to other trusts registered under section
12AA were so far not treated as an application
of income for charitable or religious purposes.
With effect from AY 2020-21, this has now been
extended to corpus donations to institutions
referred to in sub-clauses (iv), (v), (vi) and (via) of
section 10(23C).
3.
Taxation of Dividends
In order to make dividends taxable in the hands
of shareholders, the Finance Bill had proposed to
amend section 10(34), to provide that it would not
apply to dividend received on or after 1st April
2020. Simultaneously, section 115-O (dealing
with Dividend Distribution Tax) was proposed
to be amended to exclude amounts declared,
distributed or paid by way of dividends on or
after 31st March 2020, and section 115BBDA
(which levies tax on dividends in excess of ` 10
lakh) was proposed to be amended to exclude
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dividends declared, distributed or paid by a
domestic company after 31st March 2020.
There was an apprehension that a company may
distribute dividends before 31st March 2020, pay
Dividend Distribution Tax on it, which may also
be charged to tax under section 115BBDA, but
if the dividend was received by the shareholder
on or after 1st April 2020, he would not get the
benefit of the tax exemption under section 10(34)
available till 31st March 2020. An amendment has
therefore been made to provide for exemption in
such cases where Dividend Distribution Tax and
(if applicable) tax under section 115BBDA has
been paid.
Section 80M was proposed to be inserted by the
Finance Bill, providing a deduction for a domestic
company receiving dividends from another
domestic company, to the extent of dividends
distributed by it. The scope of dividends covered
by this deduction has been increased through
amendments to the Finance Bill, and deduction
would now be available not only in respect of
income by way of dividends received by an
Indian company from another domestic company,
but also dividends received by it from a foreign
company or a business trust (REIT or InvIT).
Unlike in the case of section 115-O, where the
deduction for DDT purposes was available only
if the foreign company was a subsidiary of the
Indian company, in the case of section 80M, the
deduction would be available for dividends from
all foreign companies. The savings in respect
of dividends from foreign companies where the
Indian company holds 26% of the equity share
capital of the foreign company would be only
the 15% tax payable under section 115BBDA,
as against the tax at appropriate corporate tax
rates in case of dividends from other foreign
companies.
The rate of tax deduction at source on dividends
paid to a non-resident or a foreign company had
not been separately listed in the Finance Bill.
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Such dividend would therefore have attracted
TDS at 30% (for a person other than a foreign
company) and at 40% for a foreign company
under the residual clause of other income.
However, such dividend would have been liable
to tax on a gross basis at 30% or 40% respectively
under section 115A. Non-residents and foreign
companies would therefore have had to claim
refunds, unless tax was deducted at lower rates
under corresponding tax treaties. Part B of the
First Schedule to the Finance Act has now been
amended to provide that the rate of TDS on
payment of dividends to non-residents and foreign
companies would be 20%, the same rate as that
chargeable under section 115A.
The rate of surcharge on tax on dividends, in case
of individuals, HUFs, etc, as per the Finance Bill,
would have depended on the level of income – nil
if the total income was ` 50 lakh or less, 10% if
the total income was more than ` 50 lakh but up
to ` 1 crore, 15% if the total income was more
than ` 1 crore but less than ` 2 crore, 25% if
the total income was more than ` 2 crore upto
` 5 crore and 37% if the total income was more
than ` 5 crore. The First Schedule to the Finance
Bill has been amended, whereby the surcharge
on tax on dividend has been restricted to a
maximum rate of 15%. Therefore, shareholders
with income exceeding ` 2 crore would benefit
by this amendment. In case of a trust also, if
it is otherwise liable to tax at the maximum
marginal rate, this concessional surcharge on
dividends should apply, and the effective tax
rate on the dividends would be 35.88%, and
not 42.74%.
The Finance Bill had proposed to remove the
exemption available to a unitholder of a business
trust (REIT or InvIT) under section 10(23FD) for
proportionate share of dividends. This removal
of exemption has been modified, and would
now be available only if the SPV distributing the
dividends has not opted for the concessional rate
of tax under section 115BAA.
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4.

Concessional Rates of Tax under
sections 115BAA, 115BAB & 115BAC
In the Finance Bill, the deduction under section
80M was proposed to be allowed as a deduction,
along with section 80JJAA, while computing
the income chargeable to tax at concessional
rates under sections 115BAA and 115BAB. This
amendment, allowing deduction under section
80M, was proposed to be made applicable
with effect from AY 2020-21. However, since
section 80M itself is applicable with effect from
AY 2021-22, the amendment has been made
effective from AY 2021-22 through amendments
to the Finance Bill. Indirectly, on account of
the different language of the new provision, for
AY 2020-21, deductions would be allowable
under different parts of Chapter VI-A other than
Part C – Deductions in Respect of Certain
Incomes, besides section 80JJAA. From AY
2021-22, no deduction under any section in
Chapter VI-A would be allowable, other than
sections 80JJAA and 80M. Therefore, for instance,
deduction under section 80G would be allowable
for AY 2020-21, but not for AY 2021-22.
Therefore, any donations given between 1st April
2020 and 30th June 2020 should be claimed as a
deduction under section 80G for AY 2020-21, as
no deduction would be allowable for AY 2021-22,
if section 115BAA or 115BAB is being opted for.
The Finance Bill proposed to introduce a
concessional tax rate scheme for individuals
through a new section 115BAC. This section
required exercise of the option to pay tax at rates
under this section, by opting for it before the due
date of filing of the return. For all taxpayers, other
than those having business income, this option
could be exercised each year. For taxpayers
having business income, the option had to be
exercised once, and this would apply to all
subsequent years. If such taxpayer with business
income opted out of the scheme under section
115BAC, he could not then ever opt for the
scheme subsequently. This prohibition on opting
again for the scheme of concessional tax has been
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extended through amendments to the Finance
Bill to cover taxpayers having income from
profession.
5.
Tax Deduction at Source
The rate of TDS under section 194J had been
proposed to be reduced to 2% from 10% in the
case of Fees for Technical Services, other than
professional services. This reduced rate of 2% has
been extended by an amendment to the Finance
Bill to royalty in the nature of consideration for
sale, distribution or exhibition of cinematographic
films.
The Finance Bill had proposed to insert a new
section 194K to provide for TD S at 10% in
respect of income from units of a mutual fund.
Since there was an apprehension that TDS would
also be applicable on gains arising on redemption
of units, an exemption has now been provided
that income in the nature of capital gains would
not be subject to such TDS. This language may
create some difficulty for mutual funds, as if a
unitholder is holding such units as stock-in-trade,
the gains is not taxable as capital gains, but as
business income. A mutual fund may not be in
a position to know as to whether the units are
held as capital assets or as stock-in-trade. The
intention however seems clearly to exclude gains
on redemption of units from the scope of TDS.
This needs to be clarified, to avoid unnecessary
litigation by over-zealous tax officers.
The existing section 194N, which provides
for tax deduction on cash withdrawals from a
bank or post office, has been replaced by a new
section 194N with effect from 1st July 2020,
through amendments to the Finance Bill. This
provision required deduction of tax at source at
2% of the sum withdrawn from all accounts with
the bank or post office during the year exceeding
` 1 crore.
As per the first proviso to the new section 194N,
in case of a recipient who has not filed the returns
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of income for all the 3 assessment years for which
the time limit of filing return of income under
section 139(1) has expired, immediately preceding
the previous year in which the payment of the
sum is made to him, the provisions of TDS will
apply if the cash withdrawals during the year
exceed ` 20 lakh. For such recipients, the rate
of TDS will be 2% in case of cash withdrawals
from ` 20 lakh to ` 1 crore, and 5% in case of
cash withdrawals in excess of ` 5 crore. From
a reading of the language of the provisions, it
appears that if TDS is deducted at 2% initially
till such time as the withdrawals are less than
` 1 crore, once the withdrawals cross ` 1 crore,
the differential rate of 3% will also need to be
deducted on the withdrawals between ` 20 lakh
and ` 1 crore. This may create some practical
difficulties. A notification can be issued by the
Central Government to notify recipients in whose
cases this first proviso shall not apply, or to whom
reduced rates shall apply under this proviso.
The Finance Bill proposed to introduce TDS
from payments made by e-commerce operators
to e-commerce participants towards sale of goods
and services, by introduction of section 194-O.
By amendment to the Finance Bill, a power has
been taken to issue guidelines for the purpose of
removing difficulty which may arise under this
provision. Further, a deeming fiction has been
added, whereby the e-commerce operator is
deemed to be the person responsible for paying
to e-commerce participant, thereby ensuring that
the liability to TDS is fixed on the e-commerce
operator, irrespective of who actually makes
the payment to the e-commerce participant.
Correspondingly, the definition of e-commerce
operator in clause (b) of the Explanation
has been amended, to remove the reference
to responsibility for payment to e-commerce
participant from that clause.
Therefore, in order to be considered as an
e-commerce operator, the only requirement now
is that the person should own, operate or manage
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digital or electronic facility or platform for
electronic commerce. Even after this amendment,
this section would not apply to an entity which
is only selling its own goods online on its own
account, as the e-commerce operator and the
e-commerce participant is one and the same entity
in such a case.
Under section 197A(f), the Central Government
had the power to notify specified types of
payments to specified institutions, associations
or body, or class of such institutions, associations
or bodies from which tax need not be deducted
at source. By amendments to the Finance Bill,
the power has been expanded to also notify such
cases where tax shall be deducted at a lower rate.
6.
Tax Collection at Source
The proposed provisions of Tax Collection at
Source (TCS) on remittances for foreign tours or
under the Liberalised Remittance Scheme (LRS)
or on receipt of consideration for sale of goods
exceeding ` 50 lakh have been made applicable
with effect from 1st October 2020, instead of 1st
April 2020.
The section, as amended, also provides that the
limit of ` 7 lakh shall apply if the remittance is
for a purpose other than purchase of overseas
tour programme package, and TCS would have
to be collected only on the amount in excess of
` 7 lakh. Further, if the amount being remitted
out is a loan from a financial institution taken
for the purpose of pursuing any education, the
rate of TCS would only be 0.5%, instead of 5%.
Therefore, students or their parents remitting fees
for study abroad out of loans taken from banks
for such study, would suffer TCS of only 0.5%.
Further, if the overseas tour operator has collected
TCS, then the remitting bank shall not again
collect TCS.
The proposed provisions relating to TCS of 0.1%
on receipt of consideration for sale of goods
exceeding ` 50 lakhs have also been amended to
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exclude export of goods from the applicability of
this provision. An importer is also now provided
exemption from payment of TCS in respect of
his imports.
For both these TCS provisions too, power has
been taken by the Central Government to issue
guidelines to remove any difficulty which may
arise in giving effect to these provisions.

7.

Equalisation Levy

The scope of equalisation levy, introduced
through the Finance Act 2016, has been expanded
by amendments, whereby it is also made
applicable to consideration received or receivable
for e-commerce supply or services on or after 1st
April 2020. The rate of equalisation levy on such
supply or services is 2%.
e-commerce supply or services has been defined
to mean:
(i)

online sale of goods owned by the
e-commerce operator; or

(ii)

online provision of services provided by the
e-commerce operator; or

(iii)

online sale of goods or provision of services
or both, facilitated by the e-commerce
operator; or

(iv)

any combination of the above activities.

An e-commerce operator is a non-resident who
owns, operates or manages digital or electronic
facility or platform for online sale of goods or
online provision of services or both.
The charge is leviable in respect of e-commerce
supply or services made or provided or facilitated
by the e-commerce operator:
(i)

to a person resident in India; or

(ii)

to a non-resident in the “specified
circumstances”; or
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(iii)

to a person who buys such goods or
services or both using internet protocol
address located in India.

“Specified circumstances” means:
(i)

sale of advertisement, which targets a
customer resident in India or a customer
who accesses the advertisement though
internet protocol address located in India;
and

(ii)

sale of data, collected from a person
resident in India or from a person who uses
internet protocol address located in India.

Exemption is provided for cases where the sale or
supply is effectively connected with a permanent
establishment of the non-resident in India, where
equalisation levy is chargeable under another
provision or where the sales, gross receipts or
turnover of such supply of goods or services of
the e-commerce operator is less than ` 2 crore
during the year.
Unlike in the case of other categories of
equalisation levy, where the equalisation levy is
to be collected and paid by the recipient of the
services, in this case, the tax is to be paid on a
quarterly basis by the e-commerce operator within
7 days of the end of the quarter.
These provisions seem to be quite far-reaching,
and may also have an impact in other cases where
the income may otherwise be deemed to accrue
or arise in India, though that is not the intention.
One understands that this is an interim solution
till such time as the provisions for Significant
Economic Presence or the BEPS Action Plan on
the Digital Economy are not implemented.
mom
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DIRECT TAXES
Supreme Court

1

Rajasthan State Electricity Board Vs.
Dy. CIT;
[2020] 115 taxmann.com 330 (SC): Dated
19/03/2020

Additional tax — S. 143(1A) of ITA 1961 —
S. 143(1A) can only be invoked when lesser
amount stated in return filed by assessee is
a result of an attempt to evade tax lawfully
payable by assessee – Where there was no
observation to the effect that claim of 100
per cent depreciation by assessee, 25 per
cent of which was disallowed was with intent
to evade tax, s. 143(1A) could not have been
applied: (A. Y. 1991-92)
The assessee is a Government Company. For
the A. Y. 1991-92, the assessee filed return
of income on 30/12/1991 showing a loss of
` (-)427,39,32,972/-. Due to a bonafide mistake
the assessee claimed 100% depreciation of
` 333,77,70,317/- on written down value of assets
instead of 75% depreciation. No tax was payable
on the said return by the assessee. No notice u/s.
143(2) of the Income-tax Act, 1961 was received
by the assessee. An intimation u/s. 143(1)(a)
dated 12/02/1992 was issued by the Assessing
Officer disallowing 25% of the depreciation,
restricting the depreciation to 75%. Additional
tax u/s. 143(1A) of the Act, amounting to
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` 8,63,64,827/- was demanded. The assessee filed
an application u/s. 154 dated 18/02/1992 praying
for rectification of the demand. The assessee also
filed a petition u/s. 264 against the demand of
additional tax. In the petition it was stated that
even after allowing only 75% of depreciation
the income of the assessee remained to be loss
of ` 3,43,94,90,393/-. The assessee prayed for
quashing the demand of additional tax. The
application filed u/s. 154 was rejected by the
Assessing Officer on 28/02/1992. The revision
petition u/s. 264 came to be dismissed by the
Commissioner of Income-tax by order dated
31/03/1992. The Commissioner of Income-tax
rejected the revision petition by giving following
reasoning:
"A plain reading of the provisions of
Section 143(1A) shows that whenever
adjustment is made, additional tax has
to be charged @ 20% of the tax payable
on such 'excess amount'. The 'excess
amount' refers to the increase in the
income and by implication the reduction
in loss where even after the addition there
is negative income. The explanation to
Section 143(1A)(b) provides that the tax
payable on such excess means the tax
that would have been chargeable on the
amount of adjustment to the total income
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where the adjustment exceeds the income
determined. Clearly, therefore, in this case
the additional tax had to be charged on
the basis of the tax chargeable on the sum
of ` 83,44,42,579/- added by the Assessing
Officer."
The Assessee filed writ petition and challenged
the order of rejection. The Single Jude of the
Rajasthan High Court allowed the writ petition
and quashed the demand. The Division Bench
upheld the demand.

provision held that burden of proving
that assessee has attempted to evade tax
is on revenue which may be discharged
by revenue by establishing facts and
circumstances from which a reasonable
inference can be drawn that assessee has,
in fact, attempted to evade tax lawfully
payable by it.
iii)

The Supreme Court allowed the appeal filed by
the assessee and held as under:
“i)

ii)

The amendments brought by Finance Act,
1993 with retrospective effect i.e. from
01/04/1989 are fully attracted with regard
to assessment in question i.e. for A. Y.
1991-92. The substituted sub-section (1A)
makes it clear that where loss declared
by an assessee had been reduced by
reason of adjustments made under subsection(1)(a), provisions of sub-section
(1A) would apply. As noted above
Commissioner while rejecting revision
petition of assessee has taken view that
whenever adjustment is made, additional
tax would be charged at the rate of 20 per
cent of tax payable on such excess amount.
The excess amount refers to increase in
income and by implication, reduction
in loss where even after addition there
is negative income. Revenue has rightly
submitted that object of section 143(1A)
was prevention of evasion of tax.
While interpreting a Tax Legislature
consequences and hardship are not looked
into but purpose and object by which
taxing statutes have been enacted cannot
be lost sight. This Court while considering
very same provision i.e. section 143(1A),
its object and purpose and while upholding
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2

In instant case, not even whisper, that claim
of 100 per cent depreciation by assessee,
25 per cent of which was disallowed was
with intent to evade tax. Section 143(1A)
cannot be mechanically applied in facts
of instant case as section 143(1A) can only
be invoked when lesser amount stated
in return filed by assessee is a result of
an attempt to evade tax lawfully payable
by assessee. In result, appeal was to be
allowed and judgment of Division Bench
of High Court was to be set aside.”
CIT vs. Chetak Enterprises (P.) Ltd.;
[2020] 115 taxmann.com 108 (SC): Date
05/03/2020

Deduction u/s. 80IA of ITA 1961 – Assessee
company which succeeded erstwhile
partnership firm, which had entered into an
agreement with Rajasthan Government for
construction of road and collection of toll tax
will be entitled to deduction u/s. 80IA being
an enterprise carrying on stated business
pertaining to infrastructure facility and
owned by a Company registered in India.:
(A. Y. 2002-03)
The erstwhile partnership firm - M/s. Chetak
Enterprises entered into an agreement with
the Government of Rajasthan for construction
of road and collection of road/toll tax. The
construction of road was completed by the said
firm on 27/03/2000 and the same was inaugurated
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on 01/04/2000. The firm was converted into
a private limited company on 28/03/2000
named as M /s. Chetak Enterprises (P) Ltd.
("the assessee-Company") under Part IX of the
Companies Act, 1956. On conversion of the
firm into company, an intimation was given to
the Chief Engineer (Roads), P.W.D., Rajasthan,
Jaipur. The said authority noted the change
and cancelled the registration of the firm and
granted a fresh registration code to the assesseeCompany. As aforesaid, the road was inaugurated
on 01/04/2000 and the assessee-Company started
collecting toll tax. For the relevant assessment
year, i.e. A. Y. 2002-03, the assessee-Company
claimed deduction u/s. 80-IA of the Income-tax
Act, 1961. The Assessing Officer rejected the
claim. The Commissioner (Appeals) allowed
the claim. The Income-tax Appellate Tribunal
confirmed the decision of the Commissioner
(Appeals), following its decision in the case of the
assessee-Company for the A. Y. 2001-2002.
The Rajasthan High Court upheld the decision of
the Tribunal.
On appeal by the Revenue, the Supreme Court
upheld the decision of the High Court and held
as under:
“i)

As a matter of fact, before the agreement
was executed with the erstwhile partnership
firm, it was clearly understood that the
partnership firm would in due course
be converted into a registered limited
company. That is evident from the
communication addressed to the Chief
Engineer on 23/10/1998, at the time of
replying to the notice inviting bids. An
explicit request was made to allow the
partnership firm to change its constitution
and consequently change of name in the
agreement after converting the firm into a
company with the existing partners as its
Directors. The Chief Engineer being the
appropriate authority of the State, vide
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letter dated 27/08/1999, took note of the
request made by the erstwhile partnership
firm and informed the said firm that its
offer was accepted subject to terms and
conditions specified in that regard. It is
only after this interaction, an agreement
was entered into between the Government
of Rajasthan and the erstwhile partnership
firm, in which the communication sent
by the Chief Engineer, dated 27/08/1999,
was made part of the agreement. Notably,
after the conversion of the partnership
firm into a company under Part IX of the
Companies Act, the State authorities noted
the change and provided fresh registration
code to the assessee-Company.
ii)

The question is: what is the effect of
conversion of partnership firm into a
company under Part IX of the Companies
Act? It is manifest that all properties,
movable and immovable (including
actionable claims) belonging to or vested
in a company at the date of its registration
would vest in the company as incorporated
under the Act. In other words, the property
acquired by a promoter can be claimed by
the company after its incorporation without
any need for conveyance on account of
statutory vesting. On such statutory vesting,
all the properties of the firm, in law, vest in
the company and the firm is succeeded by
the company. The firm ceases to exist and
assumes the status of a company after its
registration as a company. A priori, it must
follow that the business is carried on by the
enterprise owned by a company registered
in India and the agreement entered into
between the erstwhile partnership firm
and the State Government, by legal
implication, assumes the character of an
agreement between the company registered
in India and the State Government for (i)
developing, (ii) maintaining and operating
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or (iii) developing, maintaining and
operating a new infrastructure facility.
iii)

iv)

agreement itself mentions that M/s. Chetak
Enterprises as party to the agreement
was meant to include its successors and
assignee. Further, the State Government
had granted sanction to the company and
the original agreement entered into with
the firm automatically stood converted in
favour of the assessee-Company, which
came into existence on 28/03/2000 being
the successor of the erstwhile partnership
firm. Thus understood, even the stipulation
in clause (b) of Section 80-IA(4)(i) is
fulfilled by the assessee-Company.

For the purpose of considering compliance
of clause (a) of Section 80-IA(4)
(i), the assessee must be an enterprise
carrying on business of (i) developing,
(ii) maintaining and operating or (iii)
developing, maintaining and operating
any infrastructure facility, which enterprise
is owned by a company registered in
India. That stipulation is fulfilled in the
present case, as the registered firm was
converted into a company under Part IX
of the Companies Act on 28/03/2000,
which is before the commencement of A.
Y. 2002-03. For the assessment year under
consideration, the activity undertaken
by the assessee is only maintaining and
operating or developing, maintaining and
operating the infrastructure facility, in as
much as, the construction of the road was
completed on 27/03/2000 and the same
was inaugurated on 01/04/2000, whereafter
toll tax was being collected by the assesseeCompany.

v)

As regards clause (b) of Section 80-IA(4)
(i), the requirement predicated is that
the assessee must have entered into an
agreement with the Central Government or
a State Government or a local authority or
any other statutory body for (i) developing,
(ii) maintaining and operating or
(iii) developing, maintaining and operating
a new infrastructure facility. As aforesaid,
in the present case, the agreement was
initially executed between the erstwhile
partnership firm and the State Government,
but with clear understanding that as and
when the partnership firm is converted
into a company, the name of the company
in the agreement so executed be recorded
recognising the change. Notably, the

Since these are the only two issues which
weighed with the Assessing Officer to
deny deduction to the assessee-Company
as claimed under section 80-IA of the
Income-tax Act, the first appellate authority
was justified in reversing the view taken by
the assessing officer. For the same reason,
the ITAT, as well as, the High Court have
justly affirmed the view taken by the
first appellate authority, holding that the
respondent/assessee-Company qualified
for the deduction under section 80-IA
being an enterprise carrying on the stated
business pertaining to infrastructure facility
and owned by a Company registered
in India on the basis of the agreement
executed with the State Government to
which the respondent/assessee-Company
has succeeded in law after conversion of
the partnership firm into a company.

vi)

In view of the above, the appeal stands
dismissed with no order as to costs.”
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Connectwell Industries (P.) Ltd. vs. UOI;
[2020] 115 taxmann.com 87 (SC): Date
06/03/2020
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Recovery of tax – Attachment and sale of
property – Rule 2 of Schedule I I to ITA
1961 – Where charge over the property was
created much prior to the issuance of the
recovery notice under Rule 2 of Schedule II
to the Income-tax Act, it would remain valid
though sale of property was conducted after
issuance of attachment order by tax recovery
officer
Biowin Pharma India Ltd. (‘BPIL’), obtained a
loan from the Union Bank of India. Property
[Plot in the Maharashtra Industrial Development
Corporation (MIDC), Kalyan along with plant,
machinery and building] was mortgaged as
security to Union Bank of India-Respondent
No. 5. Respondent No.-5 filed OA No. 1836 of
2000 before the Debt Recovery Tribunal III,
Mumbai (‘the DRT’) for recovery of the loan
advanced to BPIL. The DRT allowed the OA
filed by Respondent No.5 and directed BPIL to
pay a sum of ` 4,76,14,943.20/- along with interest
at the rate of 17.34% per annum from the date of
the application till the date of payment and/or
realisation. A recovery certificate in terms of the
order passed by the DRT was issued and recovery
proceedings were initiated against BPIL. The
Recovery Officer, DRTIII (Respondent No. 2)
attached the property on 29/11/2002. Respondent
No. 2 issued a proclamation of sale of the said
property on 19/08/2004. A public auction was
held on 28/09/2004. The offer made by the
Appellant to purchase the property for an amount
of ` 23,00,000/- was accepted by Respondent
No. 2. On 14/01/2005, a certificate of sale
was issued by Respondent No. 2 in favour of
the Appellant. The possession of the disputed
property was handed over to the Appellant
on 25/01/2005 by Respondent No. 2 and a
certificate of sale was registered on 10/01/2006.
The MIDC informed Respondent No. 2 that it
received a letter dated 23/03/2006 from the Tax
Recovery Officer, Range 1,Kalyan, (Respondent
No. 4) stating that the property in dispute was
attached by Respondent No. 4 on 17/06/2003.
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The Appellant requested the Regional Officer,
MIDC by a letter dated 10/04/2006 to transfer
the property in dispute in its favour in light of the
Sale Certificate issued by DRT on 25/01/2005.
As the MIDC failed to transfer the plot in the
name of the Appellant, the Appellant filed a writ
petition before the Bombay High Court seeking a
direction for issuance of ‘No Objection’ in respect
of the plot and to restrain Respondent No.4 from
enforcing the attachment of the said plot, which
was performed on 11/02/2003.
The question posed before the High Court
was whether the Appellant who bona fide
purchased the property in auction sale as per
the order of the DRT is entitled to have the
property transferred in its name in spite of the
attachment of the said property by the Income
Tax Department. Relying upon Rule 16 of
Schedule II to the Act, the High Court came to
the conclusion that there can be no transfer of a
property which is the subject matter of a notice.
The High Court was also of the view that after
an order of attachment is made under Rule 16(2),
no transfer or delivery of the property or any
interest in the property can be made, contrary to
such attachment. The High Court held that notice
under Rule 2 of Schedule II to the Act was issued
on 11/02/2003, and the property in dispute was
attached under Rule 48 on 17/06/2003, whereas
the sale in favour of the Appellant took place on
09/12/2004 and the sale certificate was issued
on 14/01/2005. Therefore, the transfer of the
property made subsequent to the issuance of the
notice under Rule 2 and the attachment under
Rule 48, is void.
The Supreme Court allowed the appeal and held
as under:
“i)

It is trite law that, unless there is preference
given to the Crown debt by a statute, the
dues of a secured creditor have preference
over Crown debts.
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ii)

iii)

There is no dispute regarding the facts
of this case. The property in dispute was
mortgaged by BPIL to the Union Bank
of India in 2000 and the DRT passed
an order of recovery against the BPIL
in 2002. The recovery certificate was
issued immediately, pursuant to which an
attachment order was passed prior to the
date on which notice was issued by the
Tax Recovery Officer- Respondent No. 4
under Rule 2 of Schedule II to the Act. It
is true that the sale was conducted after
the issuance of the notice as well as the
attachment order passed by Respondent
No. 4 in 2003, but the fact remains that a
charge over the property was created much
prior to the notice issued by Respondent
No. 4 on 16/11/2003.
The High Court held that Rule 16(2)
is applicable to this case on the ground
that the actual sale took place after
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the order of attachment was passed by
Respondent No.4. The High Court failed
to take into account the fact that the sale
of the property was pursuant to the order
passed by the DRT with regard to the
property over which a charge was already
created prior to the issuance of notice
on 11/02/2003. As the charge over the
property was created much prior to the
issuance of notice under Rule 2 of Schedule
II to the Act by Respondent No. 4, we find
force in the submissions made on behalf of
the Appellant.
iv)

The judgment of the High Court is set
aside and the Appeal is allowed. The
MIDC is directed to issue a ‘No Objection”
certificate to the Appellant. Respondent
No. 4 is restrained from enforcing the
attachment order dated 17/06/2003.”
mom
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Paras S. Savla, Jitendra Singh, Nishit Gandhi, Advocates

PCIT vs. Devchand B. Patel,
Tax Appeal No. 738 of 2019, Hon’ble
Gujarat High Court, order dt. 27-01-2020

Penalty u/s 271D – acceptance of loan/deposit
other than banking channels – assumption
based on based on diary seized during the
search – penalty deleted. [A.Y. 2001-02]
A diary was seized and inventoried during
the search, which allegedly contained entries/
details of certain transactions of the Assessee
with Shri Jivraj V. Desai & Group. Based on the
said diary the Assessing Officer concluded that
Assessee had accepted certain loans other than
by way of cheque or account payee cheque or
use of electronic clearing system through Bank
accounts. According to the Assessing Officer,
the Assessee had accepted a loan or deposit in
cash from Shri Jivraj V. Desai, and therefore,
a penalty under section 271D was levied
amounting to ` 2,68,23,300/ for contravention of
section 269SS of the Income-tax Act. , However,
on appeal, the Tribunal deleted the penalty
stating that there was no material possessed by
the Revenue showing acceptance of any loan
or deposit by the assessee from Shri Jivraj V.
Desai. Against the said order of the Tribunal, the
Revenue preferred a further appeal before the
Hon’ble High Court. The Court observed that
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Revenue was not able to establish that assessee
accepted any loan or deposit from Shri Jivraj
V. Desai. The Court relied on observations of
the Tribunal, wherein it had given a categorical
finding that there was no material possessed by
the Revenue showing acceptance of any loan or
deposit by Assessee from Shri Jivraj V. Desai.
Revenue had misconstrued or misinterpreted
the seized material as well as a statement of Shri
Arvindbhai A. Shah, alleged author of the diary.
Since the Revenue was not able to establish
that the Assessee accepted any loan or deposit
from Shri Jivraj V. Desai and in absence of any
material showing acceptance of any loan or
deposit, the Court upheld the Tribunal order and
dismissed the departmental appeal.

2

Shri Kewalchand Kothari vs DCIT,
Crl. O.P. No.31909 of 2019 and Crl. M.P.
No. 17511 & 17522 of 2019, Hon’ble Madras
High Court, order dt. 06-03-2020

Willful attempt to evade tax, etc. - prosecution
proceedings for offense u/s 276C(2) –
petitioner had no willful intention to evade
tax – criminal proceedings abuse of law –
proceedings quashed (A.Y. 2013-2014)
A search was conducted u/s 132 of Income Tax
Act on 18.12.2012 on the Assessee, wherein
Assessee disclosed undisclosed income of
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` 10,00,00,000/- for the assessment year 20132014. It was noticed by the Assessing Officer that
the Assessee did not file his return of income for
the assessment year 2013-2014 as required under
Section 139(1) of the Income Act. He ought
to have filed a return of income on or before
05.08.2013, but he belatedly filed his return
of income for the assessment year 2013-2014
only on 31.01.2014 admitting his entire income
of ` 10,17,53,890/-. The Assessing officer thus
concluded that it was an act of the wilful failure
on the part of the Assessee for non-payment of
huge tax liability, and he committed an offence
under Section 276C(2) of the Income Tax Act.
Thus, a show-cause notice was issued to the
Assessee on 17.07.2017. Thereafter the department
proceeded to file a private complaint about the
offenses u/s 276C(2) of the Act.
The Assessee filed a petition in the Hon’ble High
Court challenging the above criminal proceedings
and requested to quash these proceedings which
were pending before the Additional Chief
Metropolitan Magistrate (Economic Offences),
Egmore, Chennai. It was contended that when
the Assessee filed his return of income and paid
the entire demand made by the Department, he
should not liable to be punished under Section
276C(2) of Income Tax Act. The High Court
after perusal of the documents observed that
though the last date for filing the return for the
assessment year 2013-2014 was on or before
05.08.2013, the Department had not handed over
the books of accounts seized from the Assessee till
05.08.2013. Therefore, there is three months delay
in payment of income tax and the Assessee filed
return of income on 31.01.2014. It was returned
only on 31.03.2015 directing the Assessee to pay
a sum of ` 4,08,04,345/-. Thereafter, the Assessee
has paid tax as demanded on 13.03.2018. After
reading the provisions of section 276C(2), the
Court held that to punish the accused, there
must be willful attempt to evade payment of
tax, and he must be in possession of having the
book with false entries or the person should have
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made false entries in the book of accounts and
omitting any entry in the statement of accounts.
The Court observed that the Assessee had
voluntarily disclosed the undisclosed income to
the Department on the inspection conducted
under Section 132 of the Income-tax Act, 1961 on
18.12.2012. Therefore, there is no intention from
the Assessee for willful evasion of payment of tax.
Admittedly, the Department on the inspection
dated 18.12.2012 had seized the relevant books
of accounts and as such the Assessee was not
able to file the return of income on or before
05.08.2013. Therefore, the Assessee did not have
any willful intention to evade tax as alleged by
the Department. The Court further observed that
the entire tax amount was paid on 13.03.2018 and
the Department had acknowledged by issuing a
receipt dated 24.03.2018. The Court thus held
that offense under Section 276C (2) of the Income
Tax Act is not at all attracted as against the
Assessee. The Court went to observe that the
entire criminal proceedings pending against the
Assessee is nothing but clear abuse of process
of law. The Court thus allowed the Assessee’s
petition and quashed entire proceedings pending
before Chief Metropolitan Magistrate (Economic
Offences), Egmore, Chennai.

3

Shri Ivan Singh vs ACIT,
Tax Appeal No.29 of 2013, Hon’ble Bombay
High Court at Goa, order dt. 14-02-2020

Cash credit u/s 68 – Credits in the financial
year 2006-2007 – addition made in 2009-2010
– definition of the previous year – addition
deleted
The Assessee was mainly domestic trader in
iron ore and involved in the business of iron
ore cargo handling and transportation. During
the assessment proceedings, AO verified the
Profit & Loss account and Balance Sheet. It was
found that in the Balance Sheet, sundry creditors
were shown as old appearing since 2006-07. The
Assessee contended that the staff in the accounts
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department during F.Y. 2006-07 are no more
employed with him and hence the details of other
sundry creditors were not available on record due
to shifting from old office to new office. Hence,
they have offered this amount to tax. However,
before the Tribunal the Assessee contended that
though this amount was offered, the Assessee can
file the balance confirmation letters and hence the
matter be remanded back to the Assessing fficer
for fresh adjudication. The Tribunal observed
that Assessee had not submitted any letter before
them to show that the Assessee was willing to
produce the balance confirmation letter for the
sundry creditors. It was further held that when
Assessee has not produced any evidence before
the Tribunal, there is no reason for sending
this matter back to the file of AO. Hence this
issue was decided against by the Tribunal. On
further appeal before the High Court, the Court
observed that from the plain reading of the
provisions of Section 68 of the IT Act, it does
appear that where any sum is found to be credited
in the books of account count counts maintained
for any previous year and there is no proper
explanation for such credit, the sum so credited
can be charged to the income tax as the income
of the assessee of “that previous year”. In the
present case, the material on record indicates
that the Assessing Officer has relied upon the
credits for the financial year 2006-07. However,
the sum so credited, in terms of such credit, is
sought to be brought to tax as the income of the
appellant-assessee, for the assessment year 200910, which means for the previous year 2008- 09,
in terms of the definition under Section 3 of
the Act. Relying on various decisions the court
held that the expression “any previous year” to
mean as not referring to all the previous years,
but, the previous year about the assessment year
concerned. The crucial phrase in Section 68 of the
IT Act, which provides that the sum so credited in
the books and which is not sufficiently explained,
may be charged to the income tax as income of
the assessee of “that previous year” also lends
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support to the contentions of the Assessee. The
court thus decided this substantial question of law
in favor of the Assessee and against the Revenue.

4

Huawei Telecommunications (India) Co.
Pvt. Ltd. vs UOI,
CWP No.2698 of 2020, Hon’ble Punjab and
Haryana High Court at Chandigarh, order dt.
06-03-2020

Withholding of refund in certain cases –
conditions prescribed u/s 241A – pending
assessments for the subsequent year cannot
be a reason to withhold grant of refund (AY
2017-18 & 2018-19)
The assessee was engaged in the business of
manufacturing and trading of telecom network
equipment. The returns for the assessment years
2017-18 and 2018-19 were filed declaring taxable
income of more than ` 700 crores and ` 200
crores, claiming refund of ` 48,11,52,210/- and
` 252,45,13,970/-, respectively. Earlier a writ
petition was filed to process the returns. After
various notices and replies and directions in the
earlier writ petition, refund as per communication
under Section 143(1) for the assessment year 201718 was ` 50,89,05,185/- and for the assessment
year, 2018-19 was ` 275,63,65,127/-. However,
after processing the returns, the Revenue passed
orders u/s 241A to withhold the refund. Hence,
Assessee filed fresh writ petitions challenging the
subsequent orders passed u/s 241A.
The withholding orders u/s 241A passed by the
department mentioned that in past few years
huge addition have been made including upward
adjustments on the issue of transfer pricing
leading to raising of huge demand on completion
of scrutiny assessment u/s 143(3) of the IT Act,
1961. Further scrutiny assessment proceedings for
A.Y. 2016-17, 2017-18 and 2018-19 were pending.
For A.Y. 2016-17 order u/s 92 CA(3) had already
been received from the Transfer Pricing Officer
proposing upward adjustment. For A.Y. 2018-19,
reference was already been made to the TPO.
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Since similar issues are involved in all the three
A.Ys for which the scrutiny assessment is pending
and there was the likelihood of huge demand
being raised for these years as well. For the said
reasons the Officer was of the opinionthat grant
of refund for the A.Y. 2017-18 and 2018- 19 before
completion of scrutiny assessment was likely
to adversely affect the collection of revenue as
huge demand is likely to be raised in scrutiny
assessments. Therefore, in accordance withthe
powers conferred under the provisions of section
241A, the refund due for the A.Y. 2017-18 and
2018-19 was withheld till finalization of scrutiny
assessment after obtaining approval of Hon'ble
Pr. Commissioner of Income Tax, Gurgaon dated
8.11.2019.
After hearing the arguments from both sides, the
Court observed that section 241A applied to the
assessment year commencing on or after the 1st
day of April 2017. A refund due under Section
143(1) can be withheld till assessment is made if:(i)

there is a notice under Section 143 (2);

(ii)

the Assessing Officer believes that revenue
would be adversely affected in case of grant
of refund;

(iii)

the Assessing Officer has to get previous
approval of the Principal Commissioner or
Commissioner; and

(iv)

the reasons are to be recorded in writing.

In cases where the above-said conditions are
fulfilled, Section 241A empowers withholding
of refund. The check mechanism is inbuilt in
the provision i.e. for reasons to be recorded in
writing. This ensures that the opinion of the
Assessing Officer is based on some material.
Thereafter referring to the Finance bill 2017,
the Court observed that the amendment in
Section 143(1D) and insertion of Section 241A
was to over-come the delay of refund where
the cases were routinely selected for scrutiny.
However, the interest of the revenue was
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protected in doubtful cases by insertion of Section
241A that refunds can be withheld where the
Assessing Officer thinks that the same may
adversely affect the revenue.
The Court referring to the facts of the present
case observed that from the impugned order
and the record, it was evident that there was no
reason recorded for co including that grant of
refund is likely to adversely affect the revenue and
as such the order could not be sustained. The
Court stated that the authorities while invoking
Section 241A had lost sight that mere pendency
of the proceedings under Section 143(2) in itself
is not enough to withhold the refund. Had that
been the case, the language of a provision of
withholding would have been coached differently.
The selection of case for scrutiny does not
automatically amount to withholding of refund.
The only reason as mentioned in the note of
approval of the Principal Commissioner was that
amount was outstanding of ` 5 crores odd against
the Assessee and for the said reason, the refund
is withheld. The Court stated that the pendency
of demand of ` 5 crores cannot be a ground for
withholding an almost refund of Rs.300 crores
and as per Section 245, the due amount could
be set off against the refund due. The Court
observed that in the return filed by the Assessee
for the assessment year 2019-20, the total income
declared was more than ` 550 crores and a refund
of more than ` 183 crores has been claimed. It
cannot be lost sight of that the revenue is not in
a position to deny that the Assessee was running
its business, the returns being filed are of almost
more than ` 200 crores, there are no arrears
of tax relating to any assessment year and the
refund was being claimed every year. There was
no allegation that the tax was not being paid or
there was any irregularity in filing the returns. The
contention of the Department to remit the matter
back was not found worth acceptance as there
were no reasons even in the record to support
the finding that refund would adversely affect
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the revenue; apart from the note in approval file
that there was a demand of ` 5 crores pending
has been found not good enough to withhold
the refund of more than ` 300 crores. Even the
officials present in Court were not in a position
to cite any material or reason about the adverse
effect of refund on revenue, the Court observed
that it would be an exercise in futility to give
another opportunity. because given the above,
the writ petition was allowed, the impugned order
is quashed. The Department was directed to issue
a refund for the assessment year 2017-18 and
2018-19 along with statutory interest not later than
within four weeks from receipt of a certified copy.
In the enthusiasm of Judicial activism, the Court
went further to note that in the present case and
also from several s cases, it was evident that
the procedure for refund and withholding of
refund was often being used as delaying tactics
for various reasons including window dressing
of collection of revenue. The method adopted
is a short-sighted vision. Apart from harassment
to the assessee, it results in paying interest on
the delayed amount of refund putting further
burden on the exchequer. The Court stated
that it cannot be lost sight of that trade and
commerce is lifeblood of the system, if the excess
amount deposited as tax is not refunded to the
entrepreneur/assessee, it affects the liquidity and
business. There cannot be the second opinion
that the revenue collection and securing the
interest of the revenue is of great importance, at
the same time the revenue is to be collected like
an apiarist extracts honey from a beehive without
destroying it. Considering the facts that despite
there is no justifiable reason as per provisions
of the statute, yet the refund was withheld for
which the petitioner would be entitled to statutory
interest, the Court deemed it appropriate to
further consider if costs should be imposed on
the officer(s) (in their capacity) and consequently
issued notice to Principal Commissioner of
Income Tax and Assistant Commissioner of
Income Tax to show cause why this should not be
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done and for this limited purpose, the matter was
adjourned to 28.4.2020.

5

CIT vs. United Way of Baroda,
R/Tax Appeal no. 95 of 2 02 0, Hon’ble
Gujarat High Court, order dt. 25-02-2020

Charitable purpose – amended section 2(15)
– Assessee organized an event of Garba
during Navratri festival – activity was not
undertaken as a nature of business (AY 201415)
The assessee was a charitable institution registered
under Section 12A of the Act, 1961. It filed its
return of income declaring total income as Nil
after claimingan exemption under Section 11
of the Act, 1961 of ` 6,18,37,514/-. However,
after the assessment, the total income was
determined at ` 4,53,97,808/-. The Assessing
Officer c included that Assessee had received a
total income of ` 5,48,04,054/- which included
` 4,37,61,637/- as income received from
organizing the event of Garba during the Navratri
festival. According to the Assessing Officer, the
Assessee sold passes and gave food stalls on rent,
etc. which constituted 79.85% of its total income.
The Assessee, during the year, had declared the
gross receipts of ` 5,27,40,432/- and showed
a surplus of ` 26,27,243/ and thereby claimed
` 4,42,59,665/- as the income for a charitable
purpose. The Assessing Officer held that the
activities of the assessee as per the amended
provision of Section 2(15) of the Act could not
be said to be the advancement of any other
object of general public utility and, therefore, the
assessee was not liable to claim the benefit under
Sections 11 and 12 respectively of the Act, more
particularly, because given Section 13(8) of the
Act.
The Assessee, being dissatisfied with the
assessment order, went in appeal before the
CIT(A). The CIT (A), vide ihis order dated 15th
September 2017 allowed the appeal holding that
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the activities of the assessee could be termed as
charitable and the assessee would be eligible for
the benefit under Sections 11 and 12 respectively
of the Act, 1961. The Revenue, being dissatisfied
with the order passed by the CIT (A), went
in appeal before the Appellate Tribunal. The
Tribunal, while dismissing the appeal of the
Revenue, concurred with the findings recorded
by the CIT (A). Being aggrieved Revenue filed a
further appeal before the High Court.
After hearing the arguments, the Court observed
that before the introduction of the Proviso to
Section 2(15) of the Act, there was no dispute
that the Assessee was established for charitable
purposes and, therefore, its income was not to
be included in the total income and was granted
the benefit of exemption. The income received
by the assessee was from organizing the event
of Garba by the sale of tickets and also leasing
out food and beverage outlets at the venue of the
event. However, the dominant and main object
of the assessee cannot be said to be organizing
the event of Garba. The charitable activities were
undertaken by the assessee. The Court took note
of the fact that the assessee has been supporting
120 non-government organizations and was
further into health and human services improving
the quality of life in society. The objectives of the
Society included mobilizing resources from the
local communities. It organized medical camps
for thalassemia affected children. It also provided
vocational training to the disabled orphans,
undertakes various programs for empowering
women including providing midday meals to
the poor students. The activities like organizing
the event of Garba including the sale of tickets
and the issue of passes etc. cannot be termed
as a business. The Court observed that CIT(A),
as well as Tribunal, had taken the view that the
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profit-making is not the driving force or the
objective of the assessee. This was indicative
of the fact that any income generated by the
assessee from events like Garba does not find its
way into the pockets of any individual or entities.
It was to be utilized fully for the objects of the
assessee. The Court further observed that as held
in many pronouncements, the expression “trade”,
“commerce' and “business” as occurring in the
first Proviso to Section 2(15) of the Act must be
read in the context of the intent and purport of
section 2(15) of the Act and cannot be interpreted
to mean any activity which is carried on in an
organized manner. The purpose and the dominant
object for which an institution carries on its
activities is material to determine whether the
same is business or not. The object of introducing
the first proviso was to exclude the organizations
which are carrying on regular business from the
scope of "charitable purpose". An activity would
be considered 'business' if it is undertaken with a
profit motive, but in some cases, this may not be
determinative. Normally, the profit motive test
should be satisfied, but in a given case the activity
may be regarded as a business even when the
profit motive cannot be established/ proved. In
such cases, there should be evidence and material
to show that the activity has continued on sound
and recognized business principles and pursued
with reasonable continuity. There should be
facts and other circumstances which justify and
show that the activity undertaken is in fact like
a business.
However, considering the facts of the present case
the Court was of the view that it is not a business
activity and was not inclined to interfere with
the order passed by the Appellate Tribunal. The
department appeal was thus dismissed.
mom
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Unreported decisions

1

Shri Rajasugumar Subramani vs. ITO
[ITA 2015/Bang/2019] (Assessment Year:
2013-14), Order dated 10.01.2020

Section 54/54F – Amendment to section
54/54F restricting the purchase/construction
of one residential house only in India was
introduced vide Finance Act 2014 which
came into operation with effect from 1st
April 2015 and the same is prospective in
nature and cannot be applied to investment
made in assessment years prior to that
Facts
The Assessee is an individual and the
assessment year is 2 013-14. The Assessee
entered into a sale deed dated 05.11.2012 by
which the Assessee sold a site admeasuring
3903 sq.ft, bearing no. 53, CMC Khatha No.
364, New BBMP Khatha No. 396 in Sy. No.
19/1, Doddanekundi Village, Bangalore East
for total consideration of ` 2 crores. Further,
the Assessee claimed a deduction u/s. 54/54F
by investing the capital gains received from
the said transaction in purchase of a residential
house in Texas on 12.07.2013. During the course
of the assessment proceedings, the AO was
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of the view that the Assessee is not entitled
to claim a deduction u/s. 54/54F of the Act
as he purchased a residential house outside
India. The AO further, contended that the site
sold by the Assessee was vacant and thus, a
deduction u/s 54 cannot be claimed as the same
is applicable only when there is a sale of capital
asset which is a residential house. The AO also
held that the Assessee is not even entitled to
claim a deduction u/s. 54F as he has invested
in a residential property situated outside India.
The AO therefore, computed the LTCG at
` 1,89,50,133/- by denying a claim of deduction
u/s 54/54F of the Act. On appeal, the CIT(A)
confirmed the action of the AO. The Assessee,
therefore, preferred a further appeal before the
ITAT. After considering submissions of both
the parties, the ITAT came to the following
conclusion:
Held
The ITAT while deciding the issue raised
before it, referred to the decision of the
coordinate bench in the case of ITO vs. Arshia
Basith [ITA 2768/Bang/2017] (A.Y. 2014-15),
order dated 14.08.2018 wherein it was held
that provisions of sec 54F were amended vide
Finance Act, 2014 by which it was clarified
that a residential house is to be acquired only
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in India and the said amendment came into
operation only with effect from 1st April 2015
i.e., from assessment year 2015-16. Before the
amendment, sec 54F did not put any limitation
on a place/country of a new residential house
that was the subject matter of the deduction.
After relying on the said decision, the ITAT
observed that the assessment year under
consideration is. 2013-14. The amendment to
sec 54F of the Act is prospective in nature
and came into operation only from the A.Y,
2 015-16. Thus, the same did not have any
application in the facts under consideration.
The ITAT therefore, directed the AO to
examine the claim of deduction u/s 54F in the
parameters of the provisions of sec 54F in the
light of its decision and allow deduction to the
Assessee in accordance with the law. While
coming to this conclusion, the ITAT also relied
on the decision of ACIT vs. Jai Kumar Gupta
H U F [ITA 5 3 0 3/ Mum/2017] (A.Y. 2013-14),
order dated 28.02.2019 and Mrs. Suma vs. ITO
[ITA 5 6 8/ Bang/2018] (A.Y. 2006-07), order
dated 20.07.2018. The appeal of the Assessee
was accordingly allowed for the statistical
purpose on the abovementioned observations.

2

Motilal Salecha HUF vs. Pr. CIT-31 [
ITA 2943/Mum/2018] (Assessment Year:
2013-14), Order dated 13.01.2020

Section 26 3- If an assessment order is
p a s s e d i n h a s t e a n d w i t h o u t p ro p e r
enquiry, it can be revised u/s 263 by the
Pr.C IT. However, it is to early on the
part of the Pr.CIT to conclude an issue
in revisionary proceedings and direct the
assessing officer to decide it in a particular
manner
Facts
The assessee filed its return of income for
the assessment year 2 013-14 declaring the
total income of ` 13,64,810/-. The said return
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was scrutinized and the AO completed the
assessment u/s. 143(3) on 17.12.2015 accepting
the returned income. Thereafter, The Pr. CIT
on going through the assessment records
observed that the assessee had claimed as
LTCG of ` 8,94,51,920/- by trading in shares
of M/s Luminaire Technologies Ltd. (LTL). As
per the report of the Investigation Wing of the
Department, the scrip of LTL was included in
the list of penny stocks and the assessee was
one of the beneficiaries. The Pr.CIT in the
light of the said fact was of the prima facie
view that the AO did not carry out inquiries
with regard to the details furnished by the
assessee and accordingly issued a notice u/s
263 of the Act. In response to the said notice,
the Assessee filed its reply that did not impress
the Pr.CIT. In addition thereto, during the
course of proceedings u/s. 263, the Pr. CIT on
his own analysed the script and came to the
conclusion that LTL is a shell company. Based
on the said observations, the Pr. CIT set aside
the order dated 17.12.2015 passed by the AO
and directed him to redo the assessment so that
abuse of provision of Sec. 10(38) is prevented
and the income is brought to tax in the light
of the recent court judgments in penny stock
cases. Being aggrieved, the Assessee filed an
appeal to the ITAT. It was argued on behalf
of the Assessee that since enquiry was already
carried out with regard to LTCG, the Pr. CIT
is not correct in invoking jurisdiction u/s
263 of the Act. It was further submitted that
the assessment order cannot be held to be
erroneous or prejudicial to the interest of
revenue merely because further inquiry was
not made as per the alleged report, which was
never confronted to the assessee nor was on
record of the AO at the time of assessment.
It was also submitted by the Assessee that
explanation 2 to Sec 263 is not applicable to
the present assessment year 2013-14 as it has
been brought on record vide Finance Act,
2015. In support, the reliance was placed on
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various case laws. On the other hand, the DR
placed his submissions on record and relied on
different case laws. After hearing both the sides
and perusing the facts and records, the ITAT
held as under:
Held
The ITAT considered the case laws relied
upon by both the sides and perused the facts
under consideration especially the assessment
order passed by the AO. The ITAT referred
to the decision of the Hon’ble Supreme Court
in the case of CIT vs. Shree Manjunatheswara
Packing Products & Camphor Works, (1998)
231 IT R 5 3 (S C) and observed that it is
permissible for the Commissioner not only to
consider the record of that proceeding which
was available to the officer at the time of
passing of the order by him but also the record
to that proceeding available to him at the
time of examination. The ITAT observed that
the assessment order as well as other records
depict the fact that the AO did not carry out
examination of the details filed by the Assessee.
The position of law is clear that an assessment
order without enquiry can be revised u/s. 263
of the Act. The ITAT relied on the decision
of the Hon’ble Supreme Court in the case of
Rampyari Devi Saraogi vs. CIT (1968) 67 ITR
84 (SC) and came to the conclusion that since
the AO completed the assessment in undue
haste and without enquiry, the jurisdiction as
exercised by the Pr. CIT u/s. 263 of the Act
is justified. However, the ITAT noticed that
it was too early on the part of the Pr. CIT
to direct the AO to redo the assessment so
that abuse of provision of section 10(38) is
prevented and income is brought to tax in the
light of the recent judgments in penny stock
cases. Accordingly, the ITAT modified the said
direction of the Pr. CIT and directed the AO to
frame an assessment order as per the provisions
of the Act after giving a reasonable opportunity
to the Assessee to present its case.
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Reported decisions

3

Pradyot B. Borkar vs. ACIT
[ITA 4070/Mum/2016] reported in [2020]
115 taxmann.com 7 (Mumbai - Trib.)
(Assessment Year: 2011-12), Order dated
17.01.2020

Section 45 vs. Section 56- Head of income
– Compensation amount received from
a builder in redevelopment is integrally
connected with transfer of an old flat to the
developer for re- development and taxable
as capital gains
Facts
The Assessee is an individual and filed his
return of income declaring the total income
at ` 3 2,3 0,3 00/-. During the assessment
proceedings, the AO noticed that the assessee
offered a long term capital gain of ` 31,12,638/towards sale of residential flat after claiming
a deduction u/s. 5 4. The AO called for
certain details that were duly furnished by
the Assessee. It was observed by the AO that
the assessee had owned a flat in the housing
society which was given for development under
a scheme of re-development. As per the terms
of the development agreement between the
housing society and members of the society,
in addition to receiving a new residential flat
after re-development, each member was also
entitled to receive an amount which comprising
of compensation, payment towards beneficial
right and interest corpus along with payment
towards shifting cost. The AO after examining
nature of the said payments held that none of
the aforesaid amounts were paid to the assessee
for acquisition of the old flat, but was paid
towards compensation. The AO concluded
that the total amount received was not any way
related to transfer of capital asset giving rise to
capital gain and assessed the said amount as
"Income from other Sources". Being aggrieved,
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the Assessee filed an appeal before the CIT(A)
without any success. Thereafter, an appeal was
filed to the ITAT. After hearing both the sides
and perusing records, the ITAT held as under:
Held
The ITAT observed that the amount was
received by the assessee only because of
handing over the old flat for the purpose of
re-development and thus, it can said to be
integrally connected with the transfer of his old
flat to the developer for re- development. The
ITAT considered the decision of co-ordinate
bench in the case of Rajnikant D. Shroff vs.
ACIT, (ITA No. 4424 /Mum/2014, dated 23-92016) and held that, the amount received by
the Assessee must be treated as income under
the head "Capital Gain". On the aforesaid
observations, the ITAT allowed the appeal
of the Assessee by directing to tax the entire
amount under the head “capital gains”.

4

Uday Gopal Bhaskarwar vs. ACIT
[ITA 502/PUN/2019] reported in [2020]
113 taxmann.com 378 (Pune – Trib)
(Assessment Year: 2014-15), Order dated
20.01.2020

Section 64(1)(iv) – Where the Assessee’s
w i f e s t a r t e d b u s i n e s s o f Fu t u re s a n d
Options (F&O) by having some contribution
from Assessee as gifts and incurred business
loss, the entire amount of loss resulting
from the said business of F&O with gifts
received from the Assessee is liable to be
clubbed in the hands of Assessee in terms
of Explanation 3 read in conjunction with
section 64(1)(iv)
Facts
The Assessee is an Individual and filed the
return of income for the impugned assessment
year declaring total income at ` 4,59,830/consisting of business income. During the
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course of assessment proceedings, the AO
observed that in the computation of income,
the Assessee has clubbed loss from the business
of his spouse amounting to ` 31,56,429/- as
per the provisions of sec 64 of the Act. The
AO asked the Assessee to justify the claim
of business loss. In response to the same,
the Assessee explained that he had gifted a
sum of ` 94.50 lakh to his wife, Mrs. Priti
Bhaskarwar who started business of Futures and
Options (F&O) on 18.09.2013. It was further,
explained that Assessee’s wife incurred loss of
` 31,56,429/- in such business and the same
was clubbed in the hands of the Assessee. The
AO accepted the primary claim of the Assessee
that the loss incurred by his wife of ` 31.56
lakh in the business of F&O was eligible for
set off against the income of the Assessee in
light of the provisions of sec 64(1)(iv) read with
Explanation 3 thereto. The AO, however, did
not accept the contention that the entire loss
of ` 31.56 lakh should be set off against the
Assessee's income relying on Explanation 3
to sec 64(1). The AO held that only that part
of the business loss incurred by the Assessee's
wife could be set off against the Assessee's
income which bears the same proportion as the
amount of investment out of gift on the first
day of previous year to the total investment
in the business as on the first day of previous
year. The case of the AO was that the figure
of the denominator in the formula, being, total
investment in the business of F&O as on 1809-2013 was ` 81,13,684/-, whereas as per the
assessee, the total investment as on 18-09-2013
was ` 10,00,000/-. Similarly, qua the numerator,
being, the amount of gift made by the assessee
to his wife up to 18-09-2013, whereas the case
of the AO is that the figure is ` 25.00 lakh,
the assessee contends that such a figure is also
` 10.00 lakh. The AO, however disagreed and,
computed the amount of loss eligible for set off
against the Assessee's income at ` 9,72,563/- by
multiplying ` 31,56,429/- (loss incurred by wife
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from the business) with ` 25 lakh (gifts made
by the Assessee to wife up to 18.09.2013) as
divided by ` 81,13,648/- (opening capital as
on 01.04.2013 as increased by gift of ` 25 lakh
given by the Assessee up to 18.9.2013). The
Assessee being aggrieved by the assessment
order, preferred an appeal before the CIT(A)
where he did not find any success. Therefore,
the Assessee preferred a further appeal before
the ITAT.
Held
After hearing both the sides and perusing the
material on record, the ITAT observed that
the core of controversy in the present appeal
is whether the business loss incurred by the
Assessee’s wife is eligible for set off against the
Assessee's income. The first component in the
formula for computing the eligible business loss
being, loss incurred by Mrs. Priti Bhaskarwar
from the business of F&O is not disputed at
` 31,56,429/-. The controversy rests on the
second and third components. The AO took
the figure of the denominator in the formula,
being, total investment in the business of F&O
as on 18.0 9.2 013 which is ` 81,13,6 8 4/- as
against ` 10,00,000/- shown by the Assessee.
Further, the numerator figure considered by
the AO was at ` 25 Lakh being the amount
of gift made by the Assessee to his wife up
to 18.09.2013 as against ` 10,00,000/- taken
by the Assessee. The ITAT further, held that
as on 18.9.2013 the amount of gifts given by
the Assessee, which got invested by Mrs. Priti
Bhaskarwar in her F&O business (the numerator
in the formula) and total investment in such
business (the denominator in the formula), are
equal. The ITAT further, observed that in the
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present case, apart from the gift of 94.50 Lakh,
the Assessee also gifted certain Fixed Deposit
receipts and other amounts to his wife not
only in this year but also in the earlier years.
The interest income arising from such FDRs
amounting to ` 7,21,547/- in addition to Venture
capital income of ` 1,11,252/- accruing to wife
from such gifts has been duly clubbed by the
Assessee in his hands and offered the same for
taxation. The ITAT held that the first situation
which is covered within the main part of section
64(1)(iv) of the Act, is where the amount of
assets received by wife is invested exclusively
in an asset attracting clubbing of full income
therefrom. The Interest income arising from
FDRs amounting to ` 7,21,547/- is an example
of such positive income which has been duly
offered by the Assessee for taxation. Further,
the ITAT held that the second situation which
is covered within sec 64(1)(iv) read with the
Explanation 3 of the Act, is where the assets
received by wife as a gift from husband are
invested by her in a business, in which she has
her own separate investment also. The income
to the extent it is relatable to the investment
of gifts received from husband is the business
Loss of ` 31,56,429/- from F&O business which
was rightly clubbed by the Assessee. The ITAT
further held that in view of Explanation 3 to
sec 64(1)(iv), the entire amount of loss resulting
from the business of F&O started by Mrs. Priti
Bhaskarwar with the gifts received from the
Assessee is liable to be clubbed in the hands of
the Assessee. While coming to its conclusion,
the ITAT considered the factual utilization of
funds in detail. Ultimately, the ITAT allowed
the appeal of the Assessee.
mom
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Case Law Update

A.

HIGH COURT

1

ii)

The assessee had entered into distribution
agreement with Taj India (a subsidiary
of the assessee, incorporated in India)
pursuant to which, the assessee had
appointed Taj India as exclusive distributor
in India to distribute the channel ‘Ten
Sports’ to cable systems for exhibition
to subscribers in India. The assessee
had also entered into an advertisement
agreement pursuant to which, the assessee
had appointed Taj India as an advertising
sales agent in India to sell commercial
advertisements spots to prospective
advertisers in India on the channel ‘Ten
Sports’.

iii)

During the course of assessment
proceedings, the AO held that Taj India
was a dependent agent of the assessee and
hence a Dependent Agency PE (hereinafter
referred as DAPE) of the assessee was
established in India. The First Appellate
Authority upheld the action of the AO with
respect to the advertisement agreement

CIT v. Taj TV Limited
[TS-126-HC-2020(BOM)] [INCOME
TAX APPEAL (IT) NO.1437 OF 2017] for
Assessment Year 2004-05 and 2005-06

An exclusive distributor in India would not
be considered as a dependent agent under
Article 5(4) of the India-Mauritius DTAA of
the non-resident if the distributor is acting
independently on its own account and on
a principal to principal basis with the nonresident
Facts
i)
The Petitioner (i.e. assessee) was engaged
in the business of telecasting sports channel
'Ten Sports'. It was registered under the
laws of Mauritius and a tax resident of
Mauritius since 12th July, 2002 (prior
to that, it was registered as a company
in British Virgin Islands). The assessee
collected revenue by way of advertisement
and distribution of channel in India.
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as Taj India was fully dependent on the
assessee for its business activities. However
with respect to the distribution agreement,
the First Appellate Authority held that Taj
India was not acting as an agent of the
assessee but had only acquired rights of
distribution of channel from the assessee
on its own behalf and hence it was held
that Taj India did not constitute a DAPE of
the assessee as per Article 5(4) of the India
– Mauritius DTAA, with respect to the
distribution agreement. On further appeal,
the Tribunal upheld the order of the First
Appellate Authority as Taj India was acting
independently on a principal to principal
basis.
iv)

Cross appeals were filed before the HC by
the assessee and the Revenue.

Decision
i)
Assessee’s appeal qua the advertisement
agreement (with respect to which the
Tribunal has held that Taj India was a
DAPE of the assessee) was dismissed as
being time barred.
ii)

iii)

The High Court analyzed Article 5(4) of
the India-Mauritius DTAA and observed
that a DAPE is constituted only if the agent
habitually exercises in the first contracting
State an authority to conclude contracts in
the name of the enterprise or he habitually
maintains in the first contracting State a
stock of goods or merchandise belonging
to the enterprise from which he regularly
fulfills orders on behalf of the enterprise.
The High Court relied on the order of
the Tribunal, wherein it was factually
determined (after perusal of the distribution
and the sub-distribution agreements) that
Taj India was not acting as agent of the
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assessee but it had obtained the right of
distribution of the channel for itself and
subsequently, it had entered into contracts
with other parties (i.e. the sub-distribution
agreements) in its own name in which the
assessee was not a party. In view of the
same none of the conditions as mentioned
in Article 5(4) of the India-Mauritius DTAA
were fulfilled and hence DAP E of the
assessee was not established in India i.e.
qua the distribution agreement.
iv)

2

In view of the above findings of the
Tribunal, the High Court dismissed the
appeal of the Revenue, as no substantial
question of law arose from the order of the
Tribunal.
Shriram Capital Ltd. v. DIT(IT)
[2020] 115 taxmann.com 388 (Madras)

Where assessee engaged services of a law
firm in Indonesia for acquiring an insurance
business in Indonesia, in view of fact that it
was a case where services were provided by
a person holding expertise in relevant field,
it could be concluded that said services would
fall in category of 'consultancy services' and
thus FTS. Further, exception in section 9(1)
(vii)(b) i.e. payment made by a resident for
the purpose of making or earning any income
from a source outside India, would not be
applicable as the payment
Facts
i)
The Petitioner (i.e. assessee) engaged the
services of a law firm based in Indonesia
(i.e. payee) for acquiring an insurance
business in Indonesia. The services
provided by the payee inter alia included
drafting a Share Purchase Agreement,
drafting Share Transfer Deed, assistance
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in obtaining necessary approvals for the
proposed acquisition, advising the assessee
on all legal aspects and representation
before the regulatory authorities if required
etc.
ii)

iii)

iv)

The assesse filed an application u/s 195
before the AO for making payment to the
payee without deducting taxes thereon.
The said application was rejected and the
AO held that the services rendered by the
payee are in nature of consultancy services
and the proposed payment to be made
was not for the purpose of generating
any income from abroad by the assessee.
Against the order of the AO, the assessee
filed a revision application u/s 264 before
the CIT who upheld the action of the AO
by observing that the assessee did not had
any business activities in Indonesia at the
time of making the payment and hence
the services were not rendered for the
purpose of the business activities of the
assessee in Indonesia. The assessee filed
writ petition against the order of the CIT
u/s. 264.
Before the High Court, the assesse
contended that the services were rendered
outside India and accordingly the income
did not accrue in India. Further the
assessee also contended that the payment
made to the payee fell under the exception
to section 9(1)(vii)(b) since the fees payable
were in respect of services utilised in
a business or profession carried by the
assessee outside India and for the purpose
of making or earning any income from any
source outside India.

payee was from the assessee based in India,
the said income would accrue in India.
Further, the Revenue also contended that
the payment made by the assessee was not
for the purpose of making or earning any
source of income outside India, but only
for making an investment, which was part
of the business of the assessEe operated
from India.
Decision
i)
The High Court analyzed the scope
of work undertaken by the payee and
concluded that the payee had expertise in
the relevant field and hence the services
would be characterized as consultancy
services u/s. 9(1)(vii) and accordingly the
assesse would be required to withhold taxes
u/s 195.
ii)

With respect assessee’s plea that the
payment fell within the exception to section
9(1)(vii)(b), the High Court held that there
was a mere proposal for acquiring the
insurance business in Indonesia and there
was no source that existed in Indonesia
at the time of making the payment to the
payee.

iii)

Further, the question as to whether the
payee would be entitled to claim benefits
of the India-Indonesia DTAA, was left
open by the High Court, since Notification
No. GSR 77(E), dated 4-2-1988 (notification
notifying
India-Indonesia
DTAA
u/s. 90) was not produced before the High
Court.

The Revenue contended that since the
source of the income in the hands of the
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3

Section 44DA would prevail over section
44B B post amendment vide Finance Act,
2010. Accordingly any income in nature
of Royalty or Fees for Technical Services
defined u/s. 9 would be taxable u/s. 44DA
or 115A irrespective of the fact that the
activities carried on by the assessee is utilised
in the business of exploration or production
of mineral oils u/s. 44BB.ation or production
of mineral oils u/s. 44BB
Facts
i)
The Petitioner (i.e. assessee), an Australian
company, was engaged in the business
of developing and providing customized
software enabled solutions (i.e. 2D/3D
images and graphs of the seismic marine
data) and annual maintenance services
thereof. The services provided by the
assessee were used by the oil and gas
industry in relation to excavation,
extraction, production activities and seismic
analysis.
ii)

with the merits of the case. Subsequently
on filing a writ petition before the Delhi
HC against the order of the CIT, the High
Court quashed the said order and directed
the CIT to decide the issue on merits. In
the second round of proceedings before the
CIT u/s. 264, the CIT upheld the action
of the AO, pursuant to which the assessee
filed a writ petition.

Paradigm Geophysical (P.) Ltd. v.
CIT(IT)
[2020] 115 taxmann.com 254 (Delhi)
[W.P.(C.) NO. 1370 OF 2019] for
Assessment Year 2012-13

The assessee filed the return of income
for AY 2012-13 by opting for presumptive
taxation u/s 44BB. The case was selected
for assessment and the AO held that
the nature of services provided by the
assessee were Royalty/FTS in nature and
accordingly taxed the said income u/s.
44DA. Against the order of the AO, the
assessee filed a revision application u/s.
264 before the CIT, however the CIT
dismissed the revision application on the
grounds of maintainability without dealing
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iii)

Before the High Court the assessee
contended that since the said services were
used by the oil and gas industry in relation
to excavation, extraction and production,
section 44BB would be applicable as held
by the Supreme Court in case of Oil and
Natural Gas Corporation Ltd vs. C IT
(2015) 376 ITR 306 (hereinafter referred
as ONGC). The assessee further contended
that even after the amendments to section
44BB and section 44DA, made by virtue
of Finance Act, 2010, position in law
remained unaltered and hence provisions
of section 44BB would be still applicable
to the present case.

iv)

The Revenue contended that after the
amendments made to section 44BB and
section 44DA, by virtue of Finance Act,
2010 the provisions of section 44BB would
not be applicable if the nature of income
fell under section 44DA (i.e. if the income
is in nature of Royalty/FTS). Further the
Revenue also contended that the decision
of Supreme Court in case of ONGC would
not be applicable in the present case as the
same was applicable to AY’s prior to AY
2011-12.

Decision
i)
The High Court observed that section
44B B applies in a scenario where the
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assessee is engaged in the business of
providing services in relation to
prospecting, extraction or production of
minerals oils. However vide amendments
by Finance Act, 2010, if the income earned
by the assessee falls within the purview
of Royalty/FTS as defined u/s. 9, then
the computation for the purposes of
determining "profits and gains of business
or profession" is to be done as per the
provisions of section 44DA even if the
said services are utilised in relation to
prospecting, extraction or production
of minerals oils. Having clarified the
above legal position, the High Court then
proceeded to analyse whether the income
earned by the assessee would fall within the
ambit of Royalty/FTS as defined u/s. 9.
ii)

With respect to FTS, the High Court,
by placing reliance on the decision of
Supreme Court in case of ONGC,
observed that the term "mining or like
project" (as referred in Explanation 2
to section 9(1)(vii)) would also include
activities in relation to prospecting,
extraction or production of minerals oils
and hence any services rendered in relation
to prospecting, extraction or production of
minerals oils would be excluded from the
ambit of FTS u/s. 9(1)(vii) and accordingly
the High Court held that in such scenarios
provisions of section 44B B would be
applicable.

iii)

With respect to FTS, the High Court,
by placing reliance on the decision of
Supreme Court in case of ONGC,
observed that the term "mining or like
project" (as referred in Explanation 2
to section 9(1)(vii)) would also include
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activities in relation to prospecting,
extraction or production of minerals oils
and hence any services rendered in relation
to prospecting, extraction or production of
minerals oils would be excluded from the
ambit of FTS u/s 9(1)(vii) and accordingly
the High Court held that in such scenarios
provisions of section 44B B would be
applicable.
iv)

The High Court also directed the AO to
examine whether the assesse would be
entitled to claim benefits of the IndiaAustralia DTAA, though the assesse had
not taken the said plea before the lower
authorities.
mom
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INDIRECT TAXES
CA Naresh Sheth & CA Jinesh Shah

GST – Recent Judgments
and Advance Rulings

A.

APPELLATE AUTHORITY OF
ADVANCE RUILING

1.

SIEMENS LIMITED – WEST BENGAL
AAAR (2019-TIOL-78-AAAR-GST)

Facts, Issue involved and Contention of the
Appellant
Appellant had entered into contract with
M/s. Kolkata Metro Rail Corporation Limited
(‘KMRCL’) before inception of GST law. The
contract was for design, supply, installation,
testing and commissioning (including supply
of equipment, training of personnel etc.) of the
power supply and distribution system, third
rail system and SCADA system for entire line
and depot of the Kolkata East-West Metro Rail
Project.
Appellant had received ` 16,33,33,924/- on
24.06.2011 as mobilization advance. The
same was recoverable as adjustment towards
the payment due for the tax invoices that
the appellant raises on attaining contract
progress milestones. Out of these advances,
` 13,80,74,549/- was pending to be adjusted as
on 30.06.2017.
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Appellant had sought advance ruling as to whether
GST shall be charged on the gross amount of the
invoice raised under GST regime or the net amount
of invoice after adjustment of lump-sum amount
outstanding as on 30.06.2017?
Appellant’s submissions
Consideration as defined in section 2(31) of
the Act excludes deposits from its scope. The
lump-sum amount is paid for the requirement
of fund for executing the Contract. Mobilization
advance received by them is in the form of
deposit and it becomes a consideration only at
the time of application of such deposit towards
supply. Hence, GST shall not be payable on
mobilization advance.
It also took cognizance of following two
decisions:
•

Thermax lnstrumentation Ltd [2016
(42) STR 19(Tri-Mumbai)] – Held that
Mobilization advance is like a deposit
which can be forfeited by the contractor.
Levy of service tax on advance is
premature until the time of actual
provisioning of service.
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•

GB Engineering Pvt. Ltd. [2017 (52) STR
313(Tri- Chennai)] – Held that levy of
service tax shall arise when there is actual
provisioning of service.

Discussions by and observations of AAR
Section 13(2) of the Act provides for time of
supply for services as earliest of date of issue of
invoice (if raised within stipulated time), date of
provision of service (If invoice not raised within
stipulated time limit) or receipt of advance.
Consideration includes any payment towards
inducement of supply. Mobilisation advance is
meant specifically for inducing the contractor
to spend for provisioning the works contract
service. Bank guarantee provided by the
appellant ensures that advances are not
diverted or misappropriated. Its application as
payment for inducing the supply is direct and
unambiguous. It is, therefore, 'consideration,' for
the supply of the works contract service.
Ruling of AAR
Appellant is deemed to have supplied works
contract service to KM RCL on 01.07.2017
to the extent covered by the lump-sum that
stood credited to its account on that date as
mobilisation advance and G ST is leviable
thereon accordingly. On raising of invoice,
GST should be charged on the net amount that
remains after such adjustment.
Appeal to AAAR and further submissions
made by appellant
Aggrieved by the order of AAR, the appellant
had filed appeal with AAAR.
Appellant further contends that lump-sum
amount received is treated as liability in books
of accounts. Bank Guarantee provided to the
customer acts as an exclusive right to recover
such amount by the customer. It is only upon
supply and only to the extent of value of supply
provided, the said deposit can be applied by the
appellant as consideration.
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It also contends that AAR had concurred with
appellant’s view that mobilization advance was in
the nature of earnest money deposit in pre-GST
regime. The nature of earnest money deposit
has not changed after implementation of GST
and will stand excluded from the definition of
consideration. The appellant submitted that they
have already paid the GST on the entire amount
of ` 13,80,74,549/-, as and when the bills were
raised by them. The concept of "deemed date
of receipt" used by the AAR does not have legal
acceptance.
Discussions by and findings of AAAR
Distinguishing advances and deposits, AAAR
observed that an advance does not earn any
return, whereas deposits earns interest. Advance
has to be utilized for the specific purpose for
which it is made unlike deposit the use of which
depends entirely on the person with whom it is
deposited. In the instant case, the appellant had
not paid interest to KMRCL. Also they had no
liberty to utilize the lump-sum amount in any
venture other than the said contract. Hence, the
unutilized part of the lump-sum amount held
by the appellant as on 01.07.2017 cannot be
considered as a deposit.
The observations of the Ld. Tribunals in the
cases relied upon by the appellant were made
in the pre-GST regime and cannot be made
applicable in this case.
Upon introduction of GST Act, the erstwhile
Finance Act, 1994 and the notifications
issued there under ceased to exist. The law
applicable w.e.f. 01.01.2017 is GST Act, 2017.
The time of supply of services is to be guided by
section 13(2) of the G ST Act. Hence, the
remaining unadjusted amount of ` 13,80,74,549/as on 01.07.2017 has to be construed as if it was
credited into the account of the appellant on the
date of 01.07.2017 only, which will attract GST
on such amount on that date itself and is not
entitled to pay GST on the gross amount as and
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when they utilize the amount towards provision
of goods and services.
Ruling by AAAR
AAAR upheld the ruling pronounced by AAR.
2.

INTERNATIONAL FLOWER AUCTION
BANGALORE
LI M ITE D–
AAAR
KARNATAKA (2020-TIOL-13-AAAR-GST)

Facts, Issue involved and Contentions
International Flower Auction Bangalore Limited
(‘IFAB’) is a company engaged in the business
of auctioning high quality cut flowers and is a
commission agent for the flower growers. IFAB
facilitates flower growers to auction their flowers
at its platform. The growers bring the flowers to
the premises of IFAB and buyers would verify
the lot and make their bids. The minimum
price is fixed by the flower grower/supplier.
IFAB charges 3.5% from growers and 1.5% from
buyers as a commission for the services rendered
i.e. auctioning of flowers, flower verification, cold
storage facility and collection of receivables to
growers and providing software, flower display
and same day payment clearance facility to
buyers.
IFAB had sought advance ruling as to whether
the commission earned from auctioning services
of flowers covered under entry no. 54(g) of
Notification No. 12/2017-CT(R) dated 28.06.2017?
IFAB’s submissions
IFAB stated that they are acting an “Agent”
[Section 2(5) of the CGST Act, 2017] for sale
and/or purchase of agricultural produce. Their
activities are exempted under Entry No. 54 of
Notification No. 12/2017- CT(R) which reads as
under:
“services relating to cultivation of plants and rearing of
all life forms of animals, except the rearing of horses,
for food, fibre, fuel, raw material or other similar
products or agricultural produce by way of-
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(g)

Services by any Agricultural Produce Marketing
Committee or Board or services provided by
a commission agent for sale or purchase of
agricultural produce."

The term ‘agricultural produce’ is defined in
para 2(d) of the Explanation to the above
Notification and it reads as under:
“agricultural produce means any produce out of
cultivation of plants and rearing of all life forms of
animals, except the rearing of horses, for food, fibre,
fuel, raw material or other similar products, on which
either no further processing is done or such processing
is done as is usually done by a cultivator or producer
which does not alter its essential characteristics but
makes it marketable for primary market;”
The cut flowers are in the nature of agricultural
produce as it is a produce out of cultivation
of plants on which no processing is done.
Applicant, therefore, states that commission
earned should be exempt under Entry no. 54(g)
of Notification No. 12/2017-CT (R).
Ruling AAR
Authority observed that on successful auction
of flowers, IFAB issues invoices on behalf of
the growers and collect the sale price from
the buyers and pays the consideration to
the growers. Hence it is acting as a selling
Commission agent of the Growers. As a
commission agent, it is providing services for
sale and/or purchase of agricultural produce and
is covered under exemption notification.
Appeal to AAAR and further submissions
made by appellant
The jurisdictional CGST officer (‘appellant’)
being aggrieved by the order passed by the
AAR, filed an appeal on following grounds:
•

‘IFAB’ provides a host of services to the
sellers and buyers of flowers viz. storage,
transport, grading and quality check, which
are incidental to main service i.e. Auction
service
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•

IFAB does bot cultivate plants, supply farm
labor, does not carry out processes like
harvesting, drying, cutting, etc., does not
provide agricultural extension services and
is not an Agriculture Produce Marketing
Committee. Hence, it does not fit in any of
the categories under Exemption entry.

•

The definition of “agricultural produce”
clearly states that any produce out of
cultivation of plants on which no further
processing is done which makes it
marketable for the primary market. The
appellant contended that IFAB is not a
primary trader or wholesaler.

•

Section 2(5) of the CGST Act, 2017, defines
an agent to mean a person, including
a factor, broker, Commission agent, an
auctioneer or any other mercantile agent,
who carries on the business of supply
or receipt of goods or services or both
on behalf of another.
IFAB does not act on behalf of another
person, but is acting only as a mediator
between the buyer and seller and
for offering these services it receives a
percentage of sale value as Auction Fees.
Therefore, it is an Auctioneer and not
merely a Commission agent.
IFAB filed their cross objections against the
appeal and further submitted that:

by a commission agent for sale or
purchase of agricultural produce also
includes the services provided by an
auctioneer. The words ‘commission agent’
and ‘auctioneer’ are interchangeable and
narrow interpretation of the appellant is not
sustainable.
•

They relied on Kerala High Court decision
in case of T.V Abdul Nazar and Anr. vs.
P.K. Mohammed Kutty and the Supreme
Court decision in case of The Authorized
Officer vs. S. Naganatha Ayyar, in support
of their above claim.

Discussions by and findings of AAAR
Term ‘commission agent’ is not defined under
the GST Law. Section 2(5) of the CGST Act,
2017 defines agent to include a commission
agent.
The nature of activities carried out by various
agents is different as mentioned below:
Auctioneer: An auctioneer is a mercantile agent
who sells goods by way of public offer to the
highest bidder for the principal.
Commission Agent: A commission agent is
one who is appointed by his principal to
purchase goods in the market on behalf of the
principal for which a commission is charged by
the agent.

•

The very fact that more than 66.82% of
the stakeholders are flower growers and
balance held by Karnataka Government
clearly shows the intention that the
company is created as a primary market
and to exploit the state of art technology
to showcase flowers to a wide variety of
market.

AAR held that I FAB is a commission agent
by applying the principal laid down in Board
circular 57/31/2018-GST dated 04.09.2018 which
clarifies the scope of principal-agent relationship.
In given case, above circular is not relevant as
there is no doubt that, IFAB is an ‘agent’ as
defined under the GST Law. However, whether
IFAB is a ‘commission agent’ is what needs to
be determined.

•

They also submitted that the exemption
from levy of GST on services provided
by Agricultural Produce Marketing
Committee or Board or services provided

I FAB provides various other services like
storage, transport, issuing delivery orders,
billing work, collection of sales proceeds, etc.
It therefore appears that this wide gamut
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of activities undertaken by I FAB would
go far beyond the scope of a commission
agent. Appellate Authority is of the view that
the activities of IFAB are more appropriately
classifiable as ‘Auctioneer services’.

pre-sale and marketing activities carried out in
India would render themselves to qualify as an
“intermediary” as defined under section 2(13) of the
Integrated Goods and Services Tax Act ,2017 and
consequently be subject to the levy of GST?

As regards the eligibility to the exemption,
it is a trite law that exemption notifications
are to be strictly interpreted. A notification
has to be interpreted in the light of words
employed by it and not on any other basis. As
mentioned above, a commission agent and an
auctioneer are no doubt mercantile agents but
the functions performed are vastly different. The
notification as it is worded, grants exemption
to the services provided only by a commission
agent. Viewed from this principle, it is clear that
the company i.e. IFAB is not eligible for the
above exemption.

AAR vide its order no. KAR-ADRG-31/2019
dated 12.09.2019 held that activities carried
out by appellant in terms of pre-sale and
marketing services agreement qualifies as an
intermediary and consequently subjected to
the levy of GST.

Order by AAAR
Appellate Authority set aside the order passed by
the AAR and allowed the appeal.
3.

M / S. I N FI N E RA I N DIA PRIVATE
LI M ITE D – AAAR KARNATAKA
(2020-TIOL-08-AAAR-GST)

Facts, Issue involved and Ruling pronounced
by AAR
Appellant is a 100% Export Oriented Unit
(EOU) under the Software Technology Park
of India (STPI) Scheme and is wholly owned
subsidiary of Infinera Corporation, U SA.
Appellant is predominantly engaged in software
development services for the products developed
by Infinera Corporation.
In addition, appellant also provides pre-sale and
marketing services for the optical networking
equipment developed by Infinera Corporation,
the scope of which includes sales promotion and
advertising in India; conducting market research
in India and providing educational and service
program in India.
Appellant sought an advance ruling as to whether
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Appeal to AAAR and appellant’s contentions
Being aggrieved by the said order, appellant
preferred an appeal to AAAR. Some of the
appellant’s contentions are as under:
•

Marketing support services are auxiliary
in nature. Appellant has no authority to
negotiate price or enter into contract for or
on behalf of Infinera USA;

•

Appellant is not executing end-to-end
process but only executing a specific task
as per the agreement;

•

There is principal-to-principal relationship
between appellant and Infinera USA;

•

Clause 2.3 of the Agreement clearly
states appellant’s relationship is that of an
independent contractor and it will not act
or represent as an agent of Infinera USA;

•

Appellant receives compensation on cost
plus basis and remuneration is not linked
to contract prices;

•

Mere undertaking marketing or sales
promotion activity without any actual role
in arrangement or facilitation would not
render an entity to be an intermediary;

•

If the term ‘arranges or facilitates’ is to
be given a wide meaning, it would lead
to absurd situations which are clearly
unintended in the legislation;
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•

Definition of intermediary clearly envisages
actual arrangement or facilitation of goods
or services by an intermediary and does
not refer to merely persons engaged in
marketing of a product offered by seller;

•

Appellant only conduct market study/
research and thereafter Infinera USA gets
in touch with prospective customers and
carries out host of activities;

•

Appellant does not carry out any activity
pertaining to installation or post-sales
support or servicing etc.;

•

Appellant relied on Maharashtra AAR
decision in case of Asahi Kasei India Pvt.
Ltd. wherein it was held under similar
circumstances that services performed
does not qualify as intermediary services
but are to be classified as ‘market research
services’.

Discussions by and observations of AAAR
Exact scope of services required to be
performed by appellant for Infinera U SA is
given in Statement of Work (‘SOW’) annexed to
agreement and is as under:

appellant are high scale service providers like
Vodafone, Reliance, Bharti, Aircel, etc. Appellant
also participates in industry related events
so as to identify prospects. The contracts are
agreed between Infinera USA and customer and
appellant only plays the role of connect between
Infinera USA and end customers. Once contract
is concluded, appellant does not have any role in
product deployment.
Intermediary should satisfy following conditions/
criteria’s:
•

He must be a broker or an agent or any
person whatsoever called;

•

Supply of goods or services must be
arranged or facilitated by him between
two or more persons; and

•

He should not supply on his own account.

Appellant has argued that ‘any other person
whatsoever called’ should be interpreted by
applying principle of ‘noscitur a sociis’ and scope
of intermediary is therefore restricted to agent or
broker only.

As per para 2 of the agreement, employees of
appellant will not be deemed to be employees
of Infinera USA. Further, appellants’ relationship
with Infinera USA is that of an independent
contractor and not that of an agent.

AAAR was of the view neither of the two
cannons of statutory interpretation i.e. ‘noscitur a
sociis’ or ‘ejusdem generis’ is applicable in given
case. Ejusdem generis applies where general
words is construed as applying to things of the
same general class. On other hand noscitur a
sociis is used for interpreting questionable words
in statues. In given case, agent and broker both
are fundamentally different concept. They do not
form a particular class or category. Therefore,
the phrase ‘any other person whatsoever called’
cannot draw its colour from preceding words.
In view of this, the term ‘any other person
whatsoever called’ will also include person who
are not necessarily similar to broker or agent.

Infinera India basically acts as a communication
and coordination channel between potential
customers in India and product line marketing
team in the U S. The potential customers of

Further, it is not the type of person which
determines whether one is an intermediary
or not. Rather it is the act of arranging or
facilitating supply between two or more persons

•

Assist in sales promotion and advertising
for products in India;

•

Conduct market research and advice
Infinera USA; and

•

Provide informational, educational and
service programs in India.
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which qualifies a person as an intermediary. The
act or arranging or facilitating supply gives rise
to two supplies:

4.

•

Supply between principal and third party;
and

•

Supply by intermediary to the principal for
a fee/commission.

Facts, Issue involved and Contentions
Konkan LNG Private Limited (hereinafter
referred to as ‘Appellant’) is engaged in
providing regasification service of Liquefied
Natural Gas (LNG) to the Ratnagiri Gas and
Power Private Limited (RGPPL) and discharging
GST @ 18%.

General understanding of word ‘arranging’ or
‘facilitating’ would cover activities ranging from
marketing or sales promotion of goods, locating
for prospective buyers, procuring sales order and
like activities.
In instant case, appellant is facilitating supply
of optical equipment between Infinera USA
and customers in India. This happens by way
of Appellant meeting prospective customers in
India, demonstrating the products, obtaining
feedback and passing same to Infinera
U SA. Appellant acts as communication and
coordination channel between Infinera USA and
customers in India. The entire gamut of activities
undertaken by appellant is a part and parcel of
facilitating supply between two parties.
The phrase ‘does not include a person who
supplies such goods or services on his own
account’ implies that person should not be
supplying on his risk and reward entirely, the
very goods or services whose supply he is
arranging or facilitating. Appellant is facilitating
supply of products of Infinera USA. He is only
arranging contact between the two parties and
actual supply is undertaken by principal directly.
Appellant is not supplying such goods on his
own account. Appellant does not fall within the
ambit of exclusion.
Ruling by AAAR
AAAR upheld the order of AAR to state that
appellant’s services are appropriately classified
as an intermediary service as defined u/s 2(13)
of IGST Act and dismissed the appeal.

| 140 | The Chamber's Journal | April 2020

KONKAN LNG PRIVATE LIMITED –
AAAR MAHARASHTRA (2020-TIOL-16AAAR-GST)

LNG reaches to the plant through Jetty where it
is unloaded from various ships/cargos. Captive
jetty is situated in the sea and it is about 1.8 kms.
from tanks farm area. In order to protect the
jetty from high tide and forceful sea waves, there
is an existing partly constructed breakwater.
Breakwater was designed to prevent the high
waves and tide to touch the jetty and cargo/
ships of LNG. The existing breakwater was not
complete and requires immediate reconstruction
in order to keep jetty/ship safe.
Due to existing incomplete breakwater facility,
N S P C (the authority for the clearance of
jetty) allow the berthing of the cargo only if
the height of the wave is less than 0.5 meters.
Thus, performance of the jetty is much below
its potential/capacity and that too has always
suffered the risk of damage due to of high tides
and waves.
Appellant is planning to reconstruct breakwater
beyond the existing operational captive jetty
and has invited tender for such reconstruction.
Appellant is of the view that such wall is a part
of existing plant and they can avail input tax
credit of it.
To confirm the view, appellant sought advance
ruling on following question:
“Whether appellant is eligible to claim the ITC on
such construction/reconstruction of the break water
which is an important and integral part of existing
jetty and hence improves the operational efficiency of
the appellant?”
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Appellant’s submissions
Appellant submitted that the proposed break
water wall is plant and machinery, therefore, it
is not covered under exclusion clause of section
17(5)(d) of the CGST Act.
Appellant quoted decision of high court in the
case of Mazgaon Dock Limited (191 ITR 460)
clarifying the term ‘Plant and Machinery’ as
under:
“In order for a building or concrete structure to qualify
for inclusion in the term ‘plant’, it must be established
that it is impossible for the equipment to function
without a particular type of structure.”
Appellant also relied upon the decision of
Supreme Court in the case of Dr. B. Venkata
Rao Hospital [243 ITR 81 (SC)]. Appellant has
also relied upon decision of Supreme Court in
the case Karnataka Power Corporation [(2001)
247 ITR 268]. In this ruling Hon’ble Supreme
Court stated:
“In the instant case, there is a finding by the fact
finding authority that the assessee’s generating station
building is so constructed as to be an integral part of
its generating system. It must, therefore, be held that
it is a “plant” and is entitled to investment allowance
accordingly.”
Concerned officer’s submissions
Appellant claimed that breakwater wall is a
Plant & machinery and it can claim ITC under
GST legislation. However, it failed to notice
that explanation to Section 17(6) of the CGST
Act defines the term ‘plant and machinery’ and
it excludes a civil structure (i.e. breakwater
wall). Therefore, appellant is covered u/s 17(5)
of the Act.
Further appellant quoted the decision of
Supreme Court in the case Karnataka Power
Corporation claiming that breakwater wall is
an integral part of its plant. However, appellant
could not establish the fact that breakwater wall
is an integral part without which its unit cannot
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work. Appellant also reported outward supply in
GSTR 3B which revealed the fact that activities
were efficiently carried on.
Discussions by and findings of AAR
AAR observed the following on abovementioned
question:
•

Construction of Breakwater is only
facilitating receipt of raw material i.e. LNG
and is not going to be used for rendering
outward supply;

•

The Breakwater, being an immovable
structure, cannot be considered as plant
machinery;

•

Appellant is already functioning without the
complete break water and hence could not
to establish that it is impossible for them to
function without Break water.

Ruling of AAR
Authority held that construction of ‘breakwater
wall’, being a civil structure and an immovable
property, falls under section 17(5)(d) of the CGST
Act and therefore appellant is not entitled to claim
ITC in respect of such construction.
Appeal to AAAR and submissions made by
appellant
Being aggrieved by the decision of AAR, the
appellant preferred an appeal before appellate
authority on the following grounds:
•

Authority rightly appreciated the fact that
breakwater will be facilitating the receipt
of raw material. However, it misinterpreted
and has taken myopic view that breakwater
is not used for rendering outward supply;

•

AAR failed to consider that all immovable
structure are not disqualified u/s 17(5).
Construction of Plant and Machinery is one
of the exception to such blocked credit.
The foundation or structural support (even
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immovable) of Plant & machinery will
be considered as integral part of Plant &
machinery;
•

AAR stated that to qualify breakwater
as ‘Plant and Machinery’ it must be
established that it is impossible for
regasification plant to function without
the breakwater. However, there is no such
essentiality test provided in the explanation
to Section 17.

Discussions by and findings of AAAR
Appellant is getting the breakwater constructed
to ensure safety of the ship that berth at the
jetty. At present ships are allowed only when the
intensity of the waves is less than a certain limit,
however, after the construction of the breakwater
there will be no such time restrictions.
Appellate authority examined Section 17(5)(d)
with the explanation to Section 17 and concluded
that any immovable structure attached to the
apparatus, equipment and machinery can be
treated as plant and machinery. However
the break water wall is an independent civil
structure. Neither in common parlance nor in
technical parlance a civil structure like break
water wall can be associated with the term plant
and machinery.
Appellant submitted that no essentiality test is
provided in the explanation to Section 17 of
CGST Act but the essentiality test is a logical
and substantial test to consider any structure
to be a part of plant and machinery. Further
reporting of outward supply in GSTR 3B filed
for the period from April 2018 to August 2019
revealed that its activities are efficiently carried
on and it is not impossible to function without
the breakwater wall.
Appellate authority also examined the scope
of work documents which covers type of work
which is civil in nature i.e. piling of Accropods
on each other and extensive civil work and
foundation laying to build breakwater wall.

| 142 | The Chamber's Journal | April 2020

Appellant quoted decision of Mazagaon Dock
which was given with reference to definition of
term ‘plant’. Said definition is not pari materia
to the definition in CGST Act. Therefore, said
definition is not applicable in the present case.
Hence the activity of construction of break water
wall falls under the section 17(5)(d) of CGST Act.
Ruling by AAAR
Appellate Authority confirmed the order passed
by the AAR.

B.

AUTHOR ITY OF ADVANCE
RUILING

5.

M / S. VI DIT B U I LDE RS - AAR
MADHYA PRADES H (20 20-TIOL-47AAR-GST)

Facts, issue involved and query of the
applicant
Applicant, engaged in the business of
real estate, is developing a colony and has
entered into a joint development agreement
(revenue sharing) with the land owner M /s.
Star Construction. Applicant will develop and
provide common facilities viz. road facilities,
garden development, erection of poles etc.
Applicant will sell vacant plots without any
construction to individual buyers whereas
the common facilities won’t be transferred.
After development of all common facilities,
municipal corporation will provide a completion
certificate and then developer will hand-over the
colony to the municipal corporation for further
maintenance.
Applicant has sought advance ruling in
respect of the following questions
1.
Whether its service is classified under Para 5
of Schedule III (Sale of Land) or under works
contract?
2.

If covered under the works contract, how the
valuation would be done?
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3.

Residual rules i.e. Rule 30/31 provided under
GST Valuation Rules can be considered or not?

Applicant’s submissions
Firstly, applicant submitted that they are
primarily engaged in sale of land which is
not liable to be taxed as per the provisions of
Para 5 of Schedule III(Sale of Land), therefore,
by developing common facilities like drainage,
electricity facilities etc., it cannot be taxed.
The applicant further contemplated that
development activities should not be covered
under G ST since the dominancy in the
transaction/activities lies in sale of plots and
therefore whole transaction would be covered
under sale of plots though ancillary services are
provided.
Discussion by and Observations of AAR
Authority considered above mentioned
submissions and the joint development
agreement between applicant and landowner.
Applicant has submitted that they are engaged
in sale of land. For any sale of land, the sine
qua non is the ownership of the land sold
which means that the seller can claim that he
is engaged in the supply of land by way of sale
only if he possesses the title of land. A person cannot
be considered as a seller if he just has a role
in the activity of sale but does not hold title of
it in actual. There are many provisions in the
agreement which provide that applicant has no
right over land. Hence, the interpretation of the
applicant to have a right of 40% share (as per
para 8 of agreement) of total number of plots
developed stands disagreed.
The agreement also mentions that the land is
under mortgage of State Bank of India,
Jabalpur and permission was obtained
from the bank for the development of the
land. Hence, it is clear that the activities to be
undertaken by the applicant are in nature of
development of land.
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As per agreement (Para 8), the cost of
development viz fee payable to architects,
engineers, workers etc. has to be borne by
the applicant and get it recovered from the
purchasers thereafter. The amount received is
on the sale of each individual plot i.e. there are
no fixed earmarked plots to which applicant can
claim entitlement.
Authority also relied on Section 2(31) of the
Act which defines the term ‘Consideration’ to
include any payment made or to be made,
whether in money or otherwise, in respect
of, in response to, or for the inducement of,
supply of goods or services or both, whether
by the recipient or by any other person. A
reference to Para 8 states that the charges that
the applicant receives for the services provided
by them to the landowners for the development
of the land are equal to their revenue share
(40%) when the plots are sold to buyers. This
acts as the consideration for the applicant. The
landowners don’t have to arrange any cash
amount on their own to pay to the applicant for
their services which is a peculiar feature.
Therefore, the activity to be performed falls
under works contract service. Now the question
arises for valuation of such works contract
service.
Authority observed that in the present case
Rule 27 to Rule 30 are not applicable based
on relevant conditions prescribed therein.
Consequently Rule 31 comes into play in the
instant case as it states that where the value
of supply of goods or services cannot be
determined under rules 27 to 30, the same shall
be determined using reasonable means consistent
with provisions of Section 15.
By analyzing the above-mentioned provisions,
it is concluded that the applicant is a service
provider in the entire process, be it development
of land or after development sale. Hence, the
entire amount received by them is taxable.
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Ruling of AAR
In respect of question 1, the activities to be
performed by the applicant cannot be classified
under Para 5 of schedule I I I. It amounts to
supply of services under works contract and is
liable to GST.

on the supply of goods and services which are
consumed or utilized for the construction of
the aforesaid warehouse and set off the same
against CGST and SGST payable on the rentals
received as there is no break in the supply chain
of applicant.

In respect of question 2 and 3, Rule 31 applies
in the instant case and the value of supply is
equal to the amount received/receivable by the
applicant which is equal to 40% of the amount
on which the plots are sold.

The receipt of rentals and the tax payable
thereon are the direct and inexorable
consequence of the construction of the
warehouse and the payment of the G ST on
the inputs goods and services which have been
consumed and utilized for the construction of the
warehouse.

6.

M/S. UNITY TRADERS – AAR Madhya
Pradesh (2020-TIOL-46-AAR-GST)

Facts, Issue involved and query of the
Applicant
M /s. Unity Traders, is a partnership firm
engaged in providing Clearing and forwarding
Services. As a C&F Agent, the firm stores goods
of other company and charges Rent for the same.
Applicant has sought an advance ruling for:
1.

Whether ITC of GST paid on goods purchased
for the purpose of construction & maintenance
of Warehouse such as Vitrified Tiles, Marble,
Granite, ACP sheet, Steel Plates, TMT Tor
(saria), Bricks, Cement, Paint and other
construction material can be claimed in full?

2.

Whether ITC of GST paid on work contract
service received from registered and unregistered
Contractor for construction & maintenance
contract of building can be claimed in full?

3.

Whether ITC of GST paid on goods purchased
& works contract service received during FY
2017-18 for the purpose of construction &
maintenance of warehouse can be claimed in
full?

Applicant’s submissions
In view of Section 16 of the CG ST Act and
to avoid the cascading effect of various input
taxes, the firm is statutory entitled to avail of the
benefit of taking credit of the input tax charged
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Section17(5) contemplates and provides for
is a situation where inputs are consumed in
the construction of an immovable property
which is meant and intended to be sold. The
sale of immovable property post issuance of
completion certificate does not attract any levy of
GST. Consequently, in such situation, there is a
break in the tax chain and therefore there is full
justification for denial of input tax credit as on
the completion of the transaction, no GST would
at all be payable and, therefore, no set-off of the
input tax credit would be required or warranted
or justified.
But the position is totally different where the
immovable property is constructed for the
purpose of letting out the same, because, in
that event the tax chain is not broken and on
the contrary the construction of building will
result in a fresh stream of G ST revenues to
the exchequer on the rentals generated by the
building. The denial of input tax credit in such
a situation would be completely arbitrary, unjust
and oppressive and would be directly opposed
to the basic rationale of GST itself, which is
to prevent the cascading effect of multi-stage
taxation.
Interpretation of Section 17(5)(d) that the ITC is
not allowable leads to double taxation, i.e. firstly,
on the inputs consumed in the construction
of the building and secondly, on the rentals
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generated by the same building. It is also a
settled principal of interpretation of tax statutes
that interpretation should be adopted which
avoids or obviates double taxation.
Further, law was not clear as to whether
G ST paid for purpose of construction and
maintenance of warehouse during the FY 2017-18
should be allowed to the applicant.
Discussions by and observations of AAR
As per the Section 16 of CGST Act, 2017, every
registered person shall be entitled for ITC
subject to such conditions and restriction as may
be prescribed. As per Section 17(5) of CGST
Act, ITC shall not be available on the goods and
services or both received by a taxable person
for construction of an immovable property
(other than plant or machinery) on his own
account including when such goods or services
or both are used in the course or furtherance of
business.
Applicant constructed building/warehouse
which is an immovable property and as per the
exclusion clause 17(5) (d)of CGST Act, 2017, the
input tax credit is not available on the goods
and services used in construction of immovable
property.
Section 17(5) of CGST Act is an exclusion clause
in spite of the goods or services used in the
course or for furtherance of his business. The
view of applicant that they are entitled for ITC
in view of Section 16 is incorrect as per law.
Further the view of the applicant that if the
ITC is not allowed as per the Section 17(5)
(d) then it is unwarranted, unreasonable,
arbitrary, unconstitutional, illegal, violation of
fundamental right, double taxation is baseless as
Section 17(5)(d) of CGST Act is very clear and
there is no scope of liberal interpretation. In
spite of clear cut law, the Applicant has wrongly
interpreted the Section to avail the benefit of
inadmissible ITC.
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There is no provision in law that Section 17(5)(d)
is not applicable and ITC is admissible whether
there is no break in supply chain.
Ruling of AAR
ITC of G ST paid on goods and services
procured for repairs, maintenance and
construction of warehouse and /or building is
not admissible u/s 17(5) of the Act.
7.

SWAPNA PRINTING WORKS PRIVATE
LIMITED– AAR West Bengal (2020-TIOL43-AAR-GST)

Facts, Issue involved and Query of the
Applicant
Hope Foundation INC, a foreign entity based in
USA awards a contract for printing booklets in
various Indian languages to the Applicant. The
content is to be provided by Hope Foundation
INC. Applicant arranges physical inputs like
paper and ink, prints the content, binds the
printed material into booklets and delivers to the
recipient. It receives consideration in US Dollars.
Applicant has sought an advance ruling as to whether
the activities undertaken by procuring orders from a
foreign buyer to print texts and thereafter deliver them
to various places in India is a taxable transaction?
Applicant’s submissions
As per the section 2(93)(1) of the G ST Act,
recipient means the person liable to pay the
consideration. Applicant argues that the person
liable to pay the consideration is not necessarily
the one to whom the service is rendered. So if
the consideration is payable, the recipient shall
be the person liable to pay the consideration.
Otherwise the recipient of the service shall be
the person to whom the service is rendered.
In support of its argument, applicant placed
that the place of delivery of the services is not
relevant for determining the recipient, where
the foreign buyer is liable for and is paying the
consideration in US dollars.
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Applicant argued that the recipient is not
providing any goods for performing the
printing service and hence provisions under
section 13(3)(a) of the IGST Act, 2017 are not
applicable. Place of supply should therefore be
determined as per Section 13(2) of IGST Act,
2017. Applicant submitted that the recipient
being located outside India and consideration
received in convertible foreign exchange, the
activity should be considered as export of
service.
Discussions by and observations of AAR
CBIC, vide circular no. 11/11/2017-GST dated
20.10.2017 has clarified treatment of various
composite printing contracts. In all these
contracts, recipient provides the content and
the printer supplies the physical inputs. All
printed goods are classifiable under chapter
48 or 49 of First Schedule to Customs Tariff
Act. The difference, however, lies in customer
contemplating or not of separate rights and use,
arising out of supply of the goods.
In case of printing of books, pamphlets, annual
reports, etc., the goods have no better utility than
carrying the printed matter. On the other hand,
letters, envelopes, napkins, etc. have separate
use as goods apart from carrying design or
logo printed thereon. The service of printing is,
therefore, predominant element in the contracts
for printing of books, pamphlets, etc. whereas
supply of goods is dominant nature of the latter
category of contracts.
Applicant prints booklets that are classifiable
under heading 4901 of the Tariff Act. The
recipient provides the content usually on
physical media and retains usage on such
intangible inputs. Therefore, service of printing
is the predominant element of the composite
supplies made by the applicant.
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Services by way of printing of the goods
are classifiable under SAC 9989. The goods
supplied, having no use other than displaying
the printed matter, is ancillary to the principal
supply of printing. Being a composite supply, the
printing service is inseparable from supply of the
goods, namely the printed booklets. The place at
which the printed booklets are delivered is the
place of supply of the composite printing service.
A recipient of supply of goods or services in
case supply involving payment of consideration
means the person who is liable to pay the
consideration and any reference to a person to
whom a supply is made shall be construed as
a reference to the recipient in relation to the
goods or services or both supplied. Therefore,
the recipient is defined in such a manner so
as to make separation impossible between
the person to whom the supply is made and
the one liable to pay the consideration. The
person who receives the supply in India
should be considered as recipient, being
inseparable from the foreign buyer as far as
the applicant’s supply is considered.
Applicant supplies the composite printing service
to the recipient located in India. Such supplies
are not considered as export of services within
the meaning of section 2(6) of the IGST Act,
2017.
Ruling of AAR
Applicant’s supply of the composite printing
service is taxable under Sr. No. 27(i) of the
Notification No. 11/2017-Central Tax (Rate) dated
28.06.2017.
mom

ML-532

Indirect Taxes — Service Tax – Case Law Update

INDIRECT TAXES
CA Rajiv Luthia & CA Keval Shah

Service Tax
– Case Law Update

1

Commissioner of Service Tax vs. One
Entertainment Network Pvt Ltd, Star
India Pvt Ltd, Taj Television (India) Pvt
Ltd,.
2020 (4) TMI 106-CESTAT-Mumbai

Background facts of the case
The respondent are “surrogate” providers of
Broadcasting service in India, which is taxable
u/s 65(105)(zk) of the Act in the hands of
“broadcasting agency” as defined in section
65(16) of the Act. They are handling the work
in capacity as agent that of offering of time slots,
sponsorship of channel programmes & from the
downstream carriers of broadcast/telecast signals.
They have already discharged service tax in
capacity as deemed service provider on the entire
consideration receivable on account of above
activities that of allotting of time slots, sponsorship
of channel programmes etc. by the overseas entity
and received in hands of Indian entity acting as
agent of such overseas entity for said work.
The revenue has also seeks to levy service tax on
the “commission” retained by the respondents
as intermediary for handling above work while
remitting the dues to the overseas entity under the
category of “Business Auxiliary Services”. Hence
the present appeal.
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Arguments put forth
The revenue as appellant submitted as under: a)
The retained amount constitute
consideration for acting as an intermediary for
securing the earnings that are generated from
telecast of signals
b)
A ‘broadcasting service’ provider have
utilized the services of an agent for collection
etc. and would have to bear the burden of tax
on the consideration paid to such agent. i.e. the
respondents, who, despite not actually ‘broadcast
agency’, but are taxed as broadcasting agency
under deeming fiction. Thereby they (agents)
discharged of tax on the entire receipts, cannot
be deemed to have been erased for the purpose
of collecting a further tax, for another service, on
a part of the consideration that was already taxed
in full. Since the respondents are also providing
services as an “intermediary”
c)
The decision of the Tribunal in BBC World
(I) Pvt Ltd vs. CST, New Delhi [2009 (14) STR
152 (Tri-Del)] and Vijay Television Private Ltd vs.
CST, Chennai [2018-TIOL-2897-CESTAT MAD]
have settled the dispute as far as the subsistence
of the second service is concerned.
The Assessee as respondent submitted as under: a)

The service being rendered to an overseas
entity is relieved of tax burden in
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noted that the appellant therein having
raised the claim of being the provider of
the service, the Tribunal, on the limited
counter of Ld. AR, was content to hold
that the activity constituted export and was
not taxable. The court is silent on the other
considerations and therefore the present
case is not bound by the facts found in said
case.

furtherance of Export of Service Rules,
2005. Commission received from a foreign
entity, even if for service enumerated in
section 65 (105) of Finance Act, 1994,
should be exempt as consideration for
export unless law deems it to be provision
of service in India
b)

c)

d)

e)

The urging of the Revenue for fastening
such a burden on this retained portion
being the taxability of the entire
consideration on provision of ‘broadcasting
agency” by a domestic venture coupled
with further tax liability crystallizing on
identical service procured from a local
entity (i.e. countervailing situation), is not
a justification for tax liability to arise.
Hon’ble High Court of Bombay in
Commissioner of Service Tax, Mumbai
–II vs. SGS India Ltd [2014 (34) STR
554 (Bom) observed that the factum of
final delivery of the resulting activity to
India is insufficient for restricting the
benefit accruing to exporters. Taxability
is excluded if it is established that the
transaction is an export.
The deeming fiction carries with it the
burden of tax on the entire consideration
receivable by the overseas entity and in
the hands of the Indian entity acting as
agency of such overseas entity. We are the
deemed provider of service and the range
of activities included in the taxable service
comprises the very aspects that were sought
to be taxed in the proceedings initiated by
the SCN.
The same activity cannot be taxed twice as
the classification of services itself provides,
by section 66F of Act, for situation in
which more than one competing entry
cannot be allowed to sustain.

Decision
a)
The issues that are recorded in case of
Vijay Television Private Ltd, it may be
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b)

As far the other contentions of the Revenue
as regards the contractual transaction
could be liable to different taxes, it has
got the wrong end of the stick. In re
Imagic Creative Pvt Ltd [2008 (9) STR
337 (SC)]., it was held that the fiction of
‘deemed sale’, rooted in Article 366(29A)
of the Constitution of India, could not
be alienated from levy of tax on ‘sale’ by
the state government merely because the
limit of that deeming fiction entitled the
Central Government to levy a tax on the
vivisectable component of the contract as
provider of service taxable under Finance
Act, 1994.

c)

In the present dispute, the charge of tax
does not lie between two statutes but within
the same statute which is an absurdism in
tax jurisprudence.

d)

Thus, there are no merits in revenue appeal
and hence dismissed.

2

N MC Industries Pvt Ltd vs. C ST,
MUMBAI-II
2020-TIOL- 524- CESTAT Mumbai

Background facts of the case
The appellants had undertaken 5 projects which
relates to enabling of locomotives to travel over
specified stretches. The period of dispute is
between 2009-10 to 2012-13.
The adjudicating authority confirming service
tax demand in the order, held that while the
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construction of railway siding track works at
Dhronagiri for M/s Hind Terminals Pvt Ltd in
2009-10 was chargeable to tax under “Works
Contract Service”; the other projects contracted
with M /s ACC Ltd, M /s Utkal Alumina
International Ltd, M /s Utility Energytech
& Engineers Pvt Ltd and M /s Bulk Cement
Corporation (India) Ltd were liable to tax
under “Commercial and Industrial Construction
Service”. The revenue confirmed the levy of
tax under respective category on the ground of
VAT paid for 1st project & reference to one of
the legs for identification of 'works contract' in
Explanation appended to section 65(105)(zzzza)
of Act, , arrived at the conclusion that this service
had been rendered. For the other projects, it
would appear that the reference to 'service tax'
in the respective contracts led to the conclusion
of taxability under the alternative entry on the
presumption of non- taxability under VAT.

1225-CESTAT-MUM wherein it was held
that There is no distinction between a
monorail or metro rail or any other kind
of rail in the definition of 'Commercial
and Industrial Construction Service' as
provided in Section 65(25b) and, therefore,
the term 'railways' used therein has to be
given its widest meaning to include all
types of railways and all types of railway
lines. Therefore, the distinction sought to
be made by the adjudicating authority is
not sustainable in law
c)

The appellants are aggrieved with the
dichotomous application of taxing entry for that
which are similar projects. This dispute is limited
to the exclusion from tax, under either one of the
entries resorted to in the impugned order, claimed
as available to railway constructions.
Arguments put forth
The appellant submitted as under: a)

It is not empowered to adjudicating
authority to distinguish 'railway
construction' between 'government
railways' and 'non-government railways'
as defined in Railway Act,1989 and derive
reasons from some of the expressions in
the definition of the exclusions intended by
Parliament that could not be extended to
private operations, as the same is not stated
or implied qualifications mentioned in the
exclusions of the two taxing entries.

b)

Reliance on the decision Afcons
Infrastructure Ltd vs. Commissioner of
Central Excise, Mumbai-II - 2013-TIOL-
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In a near similar dispute pertaining to
'road construction', the decision of the
Tribunal in Rajendra Singh Bhamboo
vs. Commissioner of Central Excise &
Service Tax, Jaipur-I 2018-TIOL-1420CESTAT-DEL held that The definition of
taxable service does not specify the type
of roads, whether private or public for the
purpose of consideration of such exclusion
clause. Since the definition is specific
to service provided in respect of road
only, in our considered view, it cannot be
interpreted that only construction of public
roads should get the benefit of exclusion
provided in such definition clause

The revenue submitted as under: a)

They Placed reliance on the definitional
distinction between 'government railways'
and 'non-government railways' in Railway
Act,1989 and through circuitous reasoning
derived from selective rejection of the
lexical meanings of some of the expressions
in the definition, the exclusions intended
by Parliament could not be extended to
private operations. The AR urged us to
endorse the proposition of the adjudicating
authority that the exclusions were intended
to ensure that the said tax was levied from
all commercially oriented construction
apparent in the description of the taxable
service
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Decision
a)
The Hon'ble Supreme Court, in
Commissioner of Central Excise &
Customs, Kerala vs. Larsen & Toubro Ltd
- 2015-TIOL-187-SC-ST , has distinguished
the components in the second leg of
the elaboration of 'works contract' from
identical entries in section 65(105) that
existed prior to incorporation of tax on
'works contract service' to restrict the
taxability under the earlier provisions to
services simpliciter.
b)

c)

d)

e)

A careful and balanced perusal of the
taxing entry would make it apparent, from
the applicability of the Explanation therein
restricted to the 'sub-clause', that 'works
contract', envisaged for levy of service
tax does not constitute the whole of that
which is taxable, as 'deemed sale', by
states empowered under List II of Seventh
Schedule to the Constitution of India
Tax paid, or contracted to be paid, is no
basis for identifying the 'deemed sale'
enumerated in Article 366 (29A) of the
Constitution of India. It was, therefore,
incumbent upon the adjudicating
authority to ascertain the extent to which
the impugned projects are taxable in
accordance with law before evaluating the
applicability of section 73 of Finance Act,
1994.
The conclusion of the adjudicating
authority lacks legal soundness. We
are unable to comprehend the resort
to Railways Act, 1989 for a broader
understanding of expression 'railways'
in the absence of permissible referral in
section 65(105)(zzzza) or (zzp), or, for that
matter, anywhere in section 65, of Finance
Act, 1994.
In the absence of such authority, it is the
common parlance understanding that
should have been adopted. Even if a
conscientious disposal of the allegations
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did prompt such recourse, it should have
been appreciated by the adjudicating
authority that statutes are framed with
distinct objectives and that the definitions
contained therein cannot have application
de hors the operative provisions of such
statutes. To read down any distinction,
other than that as enacted, would be a
foray into impermissible, and unknown,
territory.
f)

The 'Railway constructions' excluded from
taxability under both the entries in section
65(105) of Finance Act, 1994 are, plainly,
unqualified. Therefore, consistent with the
stand of the Tribunal in the decisions cited
by Learned Counsel for the appellant, the
appeal is allowed by setting aside order..

3

Amit Metaliks Limited vs. Commissioner
of Central Goods & Service Tax, Bolpur
2019-VIL-679-CESTAT-KOL-ST

Background facts of the case
The Appellant were engaged in the business of
manufacture and sale of M.S. Billets, M.S. Rods,
TMT bars etc. The Appellant had entered into an
agreement with M/s Amit Mines Private Limited
for purchase of manganese ore. M/s Amit Mines
Private Limited failed to supply manganese
ore to the Appellant on account of certain rate
differences. Accordingly, as per agreement with
M/s Amit Mines Private Limited, they were
liable to pay an amount as compensation to the
appellants.
Further, the Appellants had also entered into
Development Agreements with various companies
being landowners. The said land were not a
contiguous parcel of land and accordingly one of
the conditions of such Development Agreements
were to provide with remaining intermittent
pieces of land to be acquired and handed over to
the Appellant within a specific time frame so that
the entire land becomes contiguous parcel of land
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other from all rights and claims that
they may have against the other
arising from the dispute described
above.”

which would fit for the development. However,
the landowners could not get the balance portion
of land and accordingly the current agreement
got terminated. The Appellants were entitled to
Compensation on account of such cancellation.
The DGCEI had raised a SCN notice alleging
that the amount of compensation received is
against services provided by the Appellants in
the nature of toleration of an act or situation and
is accordingly considered as a Declared Service
as per Section 66E of the Finance Act, 1994. The
Adjudicating authority confirmed the demand
on such count and accordingly the Appellants
preferred an appeal before the CESTAT, Kolkata.
Arguments put forth
The appellant submitted as under: a)

The amount received pursuant to the
settlement agreement is not a consideration
towards rendition of any taxable services
and hence not liable for service tax. The
definition of service specifically excludes
any transaction in money or actionable
claim. The term actionable claim has the
meaning as assigned under the Transfer of
Property Act, 1982.

b)

As per the definition provided under
Transfer of Property Act, 1982, the
actionable claim includes a debt. Further,
the actionable claim means the 'debt' is
also settled by the decision of Hon'ble
Supreme Court in case of M/s Kesoram
Industries & Cotton Mills Ltd. vs. CWT
reported in AIR 1966 SC 1370.

c)

The relevant clauses of the Settlement
Agreement are as under:
-

-
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Clause 1 states that the parties wish to
reach a full and final settlement of the
action and all matters arising from the
disputes.
Clause 3 of the Settlement Agreement
states that "each party releases the

-

Clause 4 states that "this agreement
is a compromise of a disputed matter
and may not be construed as an
admission of any parties liability.”

-

Clause 5 and 6 specifically state
that the said agreements result
from a negotiated settlement and
the parties mutually agreed that
each of the owners shall pay to us
(developer) the specific sum as full
and final settlement to terminate the
Development Agreements executed
earlier.

A careful analysis of the aforesaid
Settlement Agreement would indicate that
the same cannot be construed as agreeing
to refrain from an act, as alleged or at
all. There is no specific condition in the
said settlement agreement under which
are obligated to refrain from initiating
any proceedings. At best, what is stated
is that we will not have any 'intention to
proceed'. The said phrase only indicates
an "intention" and the same should be
read in the context of the parties arriving
at a compromise to settle a dispute. It is
submitted that the said agreement cannot
be construed to have a negative covenant
so as to attract the provisions of Section
66E(e) of the Finance Act, 1994.
d)

It is also submitted that majority
of agreements mentioned above were
entered before 01st July 2012 i.e. before the
introduction of new levy and accordingly
cannot be made taxable.

The Revenue as Respondents submitted as
under: a)

The impugned order is correct and relied
upon the decision of Appellate Authority
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for advance ruling in GST, Maharashtra
State power Generation Company Limited
[2018 (70) G.S.T.L. 451 (APP. AA.R-GST) 2018-VIL-12-AAAR, wherein it is held that
the liquidated damage by a contractor is to
be treated as supply under the provisions
of Section 14 of Central Goods and Service
Tax Act, 2017.
b)

c)

d)

Otherwise, also the issue regarding
development right as to whether the
same will not amount to service or
not has been decided by this Tribunal
in case of DLF Commercial Projects
Corporation, Gurugram, Haryana vs.
Commissioner of Service Tax, Gurgaon,
Haryana [2019-TIOL-1514-CESTATCHD]
- 2019-VIL-299-CESTAT-CHD-ST, wherein
it is held that the 'development right' is
not a service in terms of Section 65 B(44)
of the Act. Further, on perusal of the two
agreements, we find that the Development
Agreement and Settlement Agreement are
arising out of the transaction pertaining to
sales / development of the pieces of land
between the Appellant and land owners,
and the land owners failed to provide
land to the Appellant, and therefore,
the liquidated damage was granted as
per Settlement Agreement which is the
benefit that would have arisen out from
the development of land and accordingly
excluded from the definition of Service.

e)

As far as the compensation received from
M/s Amit Mines is concerned, the Show
Cause Notice mentions the leviability
of Service tax on the amount received
towards the compensation for non-supply
of the agreed quantity of manganese ore
under Section 66E(e) of Finance Act which
is even otherwise is purely the transaction
sale of the iron ore to the Appellant by
M/s Amit Mines. Thus, the compensation
amount is towards default on the sale of the
goods.

Further, it was stated that even though the
agreements were entered before 01st July
2012, the Point of Taxation Rules, 2011
provide that the services are deemed to
be provided at the time which is earliest
of raising of invoice or receipt of money.
Since in the present case, the amounts
were received in 2013, the same is liable
for payment of service tax.

Decision
a)
Learned Adjudicating Authority has
concluded that the amount received by
way of Settlement Agreement is agreeing to
refrain from an act and thus chargeable to
service tax. We find that these two activities
have been rendered prior to introduction
of declared service under the statue,
and therefore, the same cannot be made
applicable to the event that as concluded
before the introduction of the new levy.
This issue has been decided in case of CCE
& C vs. Schott Glass India Private Limited
[2009 (14) STR (Guj.) - 2009-VIL-02-GUJST.
b)

considering the same as DEBT placing
reliance on various International Court
decision as well as India Court jurisdiction.

Further, the declared service under 66E(e)
was first introduced from 01.07.2012 while
the agreements are prior to the said date.
The rules cannot go beyond Act since the
charge under Finance Act was not available
on the date of agreements in question. The
Rule 5 of the Point of Taxation Rule has
thus no application in this case to create a
change in an indirect way.
The compensation that was received by the
appellant is more of an actionable claim
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Accordingly, the Appeals filed by the Appellants
were allowed.
mom
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CORPORATE LAWS
Makarand Joshi,
Company Secretary

Case Law Update

1.

SEBI

3.

The date of issuance (May 30, 2015) of
unqualified utilisation certificate by the
statutory auditor was same as that of the
date on which Qualified Audit Report on
financial statements of the company for the
financial year 2014-15 was issued by the
statutory auditor. Actual utilization of IPO
proceeds was significantly different from
certificate issued by VCG and utilisation
certificate did not carry any qualifications.

4.

Charges levied: Unqualified utilization
certificate issued by the statutory auditor
which is also included in annual report
of the company is not true and same is
misleading and contains information in
a distorted manner which may influence
decision of parties.

Ruling of Adjudicating Officer – SEBI
Name of the Case: In respect of VCG& Co. and
Shri Vishal Chandra Gupta, Statutory Auditors of
Tarini International Ltd.
Facts of The case
1.
Securities and Exchange Board of India
(hereinafter referred to as “S E B I”)
conducted investigation to ascertain
whether the IPO proceeds received by
Tarini International (“TIL”/”the Company”)
were diverted/utilized for objects other
than the objects mentioned in the
prospectus.
2.

The investigation inter-alia included
ascertaining the role of its statutory
auditor M/s. VCG & Co. and its partner
Mr. Vishal Chandra Gupta (hereinafter
referred to as “VCGC” and “VCG”,
respectively and collectively referred to as
“the statutory auditor” or “the Noticees”)
who had issued an unqualified utilisation
certificate dated May 30, 2015, certifying
that the company had utilised an amount
` 1,630.98 lakhs out of the IPO proceeds
for the proposed objectives of the IPO.
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Arguments
Arguments made by Appellant with respect
to allegations made by SEBI:
1)

There is a distinction between ‘a certificate’
and ‘a report’: The Noticees have
contended that as per paragraph 2.2 of
the ‘Guidance note on Audit reports and
certificate for special purposes” issued by
the ICAI wherein the distinction between
‘a Certificate’ and ‘a Report’ has been
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clarified that - “…A certificate is a written
confirmation of the accuracy of the facts stated
therein and does not involve any estimate or
opinion. A report, on the other hand, is a
formal statement usually made after an enquiry,
examination or review of specified matters under
report and includes the reporting auditor’s
opinion thereon. Noticees further stated that
Reporting auditor is responsible for factual
accuracy of what is stated in a certificate. On the
other hand in case of a report he is responsible
for ensuring that the report is based on factual
data, that his opinion is in due accordance with
facts, and that it is arrived at by the application
of due care and skill.
2)

IPO Proceeds have been transferred as
loans to group companies by even dated
loan agreements which are similar in
nature and executed on plain, unstamped
and un-notarized paper: The Noticees
contended that as per the information and
explanation provided by TIL, the amounts
have been paid to the respective companies
as Loans and advances for working capital
requirement of the Project executed
through the SPV. Accordingly, the statutory
auditor has relied upon the information
and documents furnished and considered
the utilisation for mentioned objects as per
the prospectus. The Noticees had drawn
attention to the paras mentioned in the
Prospectus of TIL which gives an authority
to the management of TIL to utilise the
IPO funds in accordance with the estimates
made by the management which is duly
approved.

3)

Payments made to Banthia Fintrade
Pvt. Ltd. (“B FPL”) were qualified in
Audit Report, as it was suspicious that
they could not be recovered, but not in
utilisation certificate: TIL had produced
the table of IPO proceeds’ deployment
disclosing the payment of ` 100 Lakhs to
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M/s Banthia Fintrade Pvt. Limited with
ledger in which the purpose of the payment
has been mentioned. On enquiry TI L
had informed that the certain documents
have been impounded by the Income tax
Authorities during the search conducted in
the month of September 2014 and unable
to produce the agreement. Noticees stated
that amount paid to BFPL was verified
from ledger. Utilisation certificate being a
written confirmation of the accuracy of the
facts stated therein and not an opinion over
truth and fairness, no further qualification
was required in it.
4)

Payments made to some companies for
repairs and renovation of registered office:
The allegation as regard payment made
to B. Soilmec India Pvt. Ltd. (“BSIL”) is
that out of the payment made to BSIL for
an amount of ` 1,65,00,000, ` 1,20,00,000
was in the nature of advancing the loan
to BSIL for the purpose of funding the
preparation of detailed project report and
survey investigation and to acquire the
land for the project and thus, the statutory
auditor had wrongly certified that the
company has utilised ` 1,20,00,000 for
renovation and interior of the registered
office. The Noticees submitted that on the
basis of renovation work and confirmation
of advance for the purpose of renovation
from the contractor company, the said
payment has been included against the
object of renovation and interior expenses
of TIL’s registered office. Accordingly,
they have considered the amount so paid
under the head of Renovation and Interior
expenses.

5)

Statutory Auditor certified loan of ` 430
lakhs given to group company as general
corporate purpose: The allegation is
that that TIL had advanced the loan of
` 430 lakhs for the purpose of purchase
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of land and setting up of sugar factory by
Tarini Sugar & Distilleries Ltd (TSDL) at
Parbhani, Maharashtra and did not relate
to it and although the statutory auditor
was in possession the loan documents,
in the unqualified utilisation certificate,
he had misleadingly certified that the
company had utilised ` 4,30,00,000 for its
general corporate purposes. In this regard,
the Noticees submitted that, as per the
explanation and information provided by
the company, ` 430 Lakhs were given to
the subsidiary/associate company is well
within the specified “General Corporate
Purpose” which is also in accordance of
the policies set up by the Board of the
Company.
Arguments made by SEBI
1)
There is a distinction between ‘a certificate’
and ‘a report’: Where the statement on
which he is required to give his certificate,
includes some information which has not
been audited, he should clearly indicate
in his certificate the particulars of such
information. In certain cases, the form and/
or contents of the certificate, as prescribed
by a statute i.e. SEBI Act/Regulations in
this case may not be adequate. In such
situations, the reporting auditor should
consider modifying the certificate to the
extent applicable in such a manner that
true and fair information is disclosed to
the investors at all times. In case this is
not possible, he should clearly indicate the
limitations in his certificate itself. It is noted
that in this case the auditor has provided
an “unqualified utilization certificate”.
2)

IPO Proceeds have been transferred as
loans to group companies: It is clear that
agreements submitted by TIL to justify
the transfer of IPO proceeds to group
entities under the head of working capital
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appear to be an afterthought paper trail
creation exercise to cover up the diversion
of IPO proceeds to group entities. TIL had
utilized the IPO proceeds for financing the
activities of its group companies by way
of advancing loans to them. It is clear that
the noticees had access to these documents
and nevertheless issued an unqualified
utilisation certificate, the Noticees have
provided misleading and fraudulent
statement and have aided and abetted the
company in disseminating false financial
position.
3)

Payments made to BFPL were qualified
in Audit Report, as it was suspicious that
they could not be recovered, but not in
utilisation certificate: It is noted that as
agreement entered between TIL and the
vendor was not made available on records,
the Noticees have made qualifications to
this extent in the audit report. The limited
point for determination is whether issuance
of unqualified utilisation certificate by the
statutory auditor to this end is appropriate
or not? It is observed that the Noticees
were obligated to ensure true and fair
disclosure in this regard in the Utilisation
Certificate forming part of the financial
statements, which they failed to observe.
Therefore, the Noticees have aided TIL
in allowing misleading information to be
presented in the Utilisation Certificate
forming part of the financial statements.

4)

Payments made to some companies for
repairs and renovation of registered office:
SEBI stated the evidence that has been
submitted by the Noticees to substantiate
the claim of payment of ` 120 lakh made
by TIL to BSIL towards the Renovation
and Interior expenses is considered not
credible and such an expenditure remains
unsubstantiated as the same was appears
to have been actually diverted to one of
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the promoter related entities for some
other unrelated work but falsely being
claimed under the head of renovation
and interior work. SEBI also stated that
by issuing an unqualified audit report
and consequential utilisation certificate,
the Noticees have aided and abetted
the company in disseminating the false
financial position and had provided
misleading and fraudulent statement.
5)

Statutory Auditor certified loan of ` 430
lakhs given to group company as general
corporate purpose: S E B I Adjudicating
Officer relied on order of Whole Time
Member of SEBI in his report on TIL
dt: March 29, 2019 wherein it was stated
that statutory auditors in their audit
report for the financial year 2014-15 had
qualified their audit report stating that
they were unable to comment upon the
appropriateness of variation in utilization
of money by holding company. Keeping
this in view SEBI Adjudicating Officer
disagreed with the contentions of Statutory
Auditor, that advancing loans is well within
General Corporate Purpose, as the same
were not credible and expenditure remains
unsubstantiated.

Held
Penalty of ` 15,00,000 is hereby imposed on the
VCG& C. and Mr Vishal Chandra Gupta jointly
and severally for violation of Section 12A(a),(b)
and (c) of the SEBI Act, 1992 and Regulations 3
(a), (b), (c), (d), 4(1), 4 (2)(f), 4(2)(k) and 4(2)(r) of
the PFUTP Regulations.

2.

IBC

M/s. JSW Steel Ltd,.(Appellant) vs. Mahender
Kumar Khandelwal & Ors. (Respondents) dated
17 February, 20 20 National Company Law
Appellate Tribunal, (NCLAT) New Delhi
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Facts of the case
•
National Company Law Tribunal (NCLT)
New Delhi has approved the ‘Resolution
Plan’ submitted by ‘JSW Steel Limited’
(‘Resolution Applicant’ or ‘J SW’) for
the ‘Corporate Insolvency Resolution
Process’(‘CIRP’) of ‘Bhushan Power & Steel
Limited’ (‘Corporate Debtor’).
•

The resolution plan was approved by the
NCLT under Section 31 of Insolvency
and Bankruptcy Code, 2016 (IBC) by the
impugned judgement dated 5 September,
2019 with certain conditions.

•

After the approval of plan, when
Monitoring Committee was monitoring the
change of management, on 10 October,
2019, the assets of Corporate Debtor were
attached by Directorate of Enforcement
(E D) of Central Government under
Section 5 of the ‘Prevention of Money
Laundering Act, 2002’ (PMLA).

•

ED raised objection that the resolution
applicant is a related party and therefore
ineligible to make resolution application

•

Corporate Debtor and Resolution Applicant
holds 24.09% and 49% equity shareholding
respectively in a Joint venture company
namely M/s. Rohne Coal Company Private
Limited (RCCPL).

Question for consideration
Whether the Resolution Applicant is a
‘related party’ of the Corporate debtor and
thereby ineligible to take the benefit u/s 32A
of the IBC
Arguments by the ED
•
Successful Resolution Applicant is a ‘related
party’ and, therefore, even if Section 32A
is applied in the present case, related
party including associate company of the
Corporate Debtor is not eligible.
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•

•

•

The reliance was placed on the definition
of
—

Related party u/s 5(24) of the IBC

—

Associate company u/s 2(6) of the
Companies Act, 2013 (the Act)

—

Control u/s 2(27) of the Act

The liability of the corporate debtor
u/s 32A(1) of the IBC doesn’t cease for the
offences under PMLA as the resolution
plan approved is not resulting in change
in management/control of the corporate
debtor – reason being the JSW is a related
party of the corporate debtor being an
associate company which was formed a
joint venture company.
JSW is also ineligible to submit resolution
plan in section 29A of the IBC.

Arguments by the JSW
•
J SW stated that the E D’s contention
that JSW is a related party of Corporate
debtor as per section 5(24) of the
I BC is a complete misconception and
misinterpretation of section 32(1)(a) and
5(24) of IBC.
•

To fall within the ambit of Section
32A(1) (a), a ‘Resolution Applicant’ has to
be either:
(i)

A promoter of the Corporate Debtor;
or

(ii)

In the management or control of the
Corporate Debtor; or

(iii) A related party of the Corporate
Debtor
JSW does not fall in any of the aforesaid
categories.
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•

JSW had fully disclosed its association with
RCCPL in the Resolution Plan. It has also
disclosed the association of the Corporate
Debtor with RCCPL

•

The Resolution Professional had confirmed
that the Appellant- is not disqualified
u/s 29A of the IBC to submit its Resolution
Plan’, which was also accepted by the
‘Committee of Creditors’ who approved
the plan and the NCLT also had gone into
the question of ineligibility and approved
the plan.

Held
•
A person cannot be held to be ineligible till
it is shown that it comes within any of the
disqualifications as provided in section 29A
of the IBC.
•

Pursuant to Section 5(24) of the I BC
which provides ‘related party’ in relation
to the ‘Corporate Debtor’ means a body
corporate which is a holding, subsidiary
or an associate company of the corporate
debtor, or a subsidiary of a holding
company to which a corporate debtor is a
subsidiary.

•

In this case, where a party for the purpose
of its business, if mandated by the Central
Government to join hands together and
are forced to form a consortium or as
joint associate, such person cannot be held
ineligible in terms of Section 32A(1)(a) on
the ground of ‘related party’.

•

Upon a perusal of Section 32A(1)(a)
read with aforesaid definitions, it is ex
facie evident that the Appellant is not
an associate company/related party of
the Corporate Debtor. While RCCPL is
an associate company of the ‘Corporate
Debtor’ as well as of the J SW, but by
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virtue of both having investment in such
downstream joint venture company, the
JSW and the Corporate Debtor do not
become related parties of each other.
•

The following persons/Authorities are
empowered to decide whether a
‘Resolution Applicant’ is ineligible being
‘related party’ in terms of Section 29A or
not:
(i)

The ‘Resolution Professional’ in terms
of Section 30(1) is to find out whether
such statement has been made or not;

(ii)

The ‘Committee of Creditors’ is
empowered to decide whether the
‘Resolution Applicant’ is ineligible in
terms of Section 29A;
Thereby the ‘Committee of Creditors’
is also required to decide whether
it is related party to the ‘Corporate
Debtor’ or not;

(iii) The Adjudicating Authority while
passing order under Section 31 can
find out whether the ‘Resolution
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Applicant’ fulfils the conditions
under Section 30(2) which includes
Section 30(2)(e) and in terms of
Section 29A can decide whether the
‘Resolution Applicant’ is a ‘related
party’ to the ‘Corporate Debtor’.
•

Section 29A was inserted by the I BC
(Amendment) Act, 2018 dated 18 January,
2018 with retrospective effect i.e. from
23 November, 2017. The main object
that persons, who are ineligible in terms
of clauses (a) to ( j) are excluded from
acquiring the company.

•

If a person becomes ineligible because of
his own act, such person is not eligible to
submit a ‘Resolution Plan’ individually or
jointly or in concert with.

•

However, on the direction of the Central
Government, if a person is asked to join
hands with others for compliance of such
direction a person cannot be held to
be ineligible on the ground of ‘related
party’.
mom
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OTHER LAWS
FEMA – Update
and Analysis

CA Mayur Nayak, CA Natwar Thakrar & CA Pankaj Bhuta

In this article, we have discussed recent
amendments made in F E MA through
issuance of Notifications, A. P. (DIR Series)
Circulars, Press Note issued by DPIIT and
Notification issued by DGFT.

Exchange Derivatives Contracts) Regulations,
2000 (Notification No.FEMA.25/RB-2000 dated
May 3, 2000) (Regulations) have been notified
in the Official Gazette vide Gazette Id no. CGMH-E-06032020-216549 dated March 3, 2020.

We have not discussed any compounding
orders in this article as all the compounding
orders reported by RBI for the month of
March 2020 did not relate to any substantive
contravention made by the applicant(s).

2.

A.

Update through Notifications

1.

Foreign Exchange Management
(Foreign Exchange Derivative Contract)
(First Amendment) Regulations, 2020 Notification No. FEMA. 398/RB -2020
dated 18th February 2020.
As announced in the Statement on Developmental
and Regulatory Policies dated December 5,
2019, the existing facilities for non-residents
and residents to hedge their foreign exchange
risk on account of transactions have been
revised and RBI is empowered to issue detailed
directions in this regard which are expected
soon. Necessary amendments (Notification
No.F E MA.398/ RB-2020 dated February 18,
2020) to Foreign Exchange Management (Foreign
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Foreign Exchange Management
(Manner of Receipt and payment)
(Second Amendment) Regulations, 2020
- Notification No. FEMA. 14(R)/(2)/2020RB dated 04th March 2020.
These regulations shall come into force from
the date of their publication in the Official
Gazette viz. 07th March 2020.
In the principal regulation viz. Notification
No. 14(R)/2016-RB, following changes to be
made:
•

In sub-regulation 1(A) of regulation 3, the
words “Members of Asian Clearing Union
(ACU)” substituted/inserted before the
detailed guidelines for the respective ACU
Member country.

•

In sub-clause (a) of clause (i) of subregulation (1)(A) of regulation 3, pertaining
to Bangladesh, Myanmar, Pakistan, Sri
Lanka & Republic of Maldives, the
following shall be substituted:
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“Receipt for export of eligible goods
and services by debit to the ACU Dollar
account and/or ACU Euro account and/or
ACU Japanese Yen account in India of a
bank of the member country in which the
other party to the transaction is resident
or by credit to the ACU Dollar account
and/or ACU Euro Account and/or ACU
Japanese Yen account of the authorized
dealer maintained with the correspondent
bank in that member country;”
•

In sub-regulation 1(A) of regulation 5, the
following shall be substituted:
“Members of Asian Clearing Union
(ACU)”

•

In sub-clause (a) of clause (i) of subregulation (1)(A) of regulation 5, pertaining
to Bangladesh, Myanmar, Pakistan,
Sri Lanka & Republic of Maldives the
following shall be substituted:
“Payment for import of eligible goods
and services by credit to ACU Dollar
account and/or ACU Euro account and/or
ACU Japanese Yen account in India of a
bank of the member country in which the
other party to the transaction is resident
or by debit to the ACU Dollar account
and/or ACU Euro account and/or ACU
Japanese Yen account of the authorized
dealer maintained with the correspondent
bank in that member country:”

Related amendments have also been made
vide A. P. (DIR Series) Circular No. 22 dated
17th March, 2020 which can be accessed from
following link: https://www.rbi.org.in/Scripts/
NotificationUser.aspx?Id=11825&Mode=0

B.

Update through A. P. (D I R
Series) Circular

1.

Rupee
Drawing
Arrangement:
Remittance to the PM-CARES Fund
In the wake of outbreak of the novel coronavirus
(COVID-19) pandemic, RBI has allowed the
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receipt of foreign inward remittances from nonresidents through non-resident exchange houses in
favour of the ‘Prime Minister’s Citizen Assistance
and Relief in Emergency Situations (PM-CARES)
Fund’, subject to the condition that AD Cat-I
banks shall directly credit the remittances to the
Fund and maintain the full details of the remitters.
(Source: A. P. (DIR Series) Circular No. 28 dated
01st April, 2020)
2.

Relaxation – Realisation and
Repatriation of Export Proceeds
Presently, Regulation 9(1) of Notification No.
F E MA 23(R)/2015-RB states that amount
representing the full export value of goods /
software/ services exported shall be realised
and repatriated to India within 9 months from
the date of export. Whereas where the goods
are exported to a warehouse established outside
India with the permission of the Reserve Bank,
the amount representing the full export value
of goods exported shall be realised within 15
months.
In view of the outbreak of pandemic COVID19, it has been decided to increase the present
period of realization and repatriation to India
of the amount representing the full export
value of goods or software or services exported,
from 9 months to 15 months from the date of
export, for the exports made up to or on 31st
July, 2020.
The provisions in regard to period of realization
and repatriation to India of the full export value
of goods exported to warehouses established
outside India remain unchanged.
Related notification to this effect has also
been issued by the reserve Bank of India vide
Notification No. FEMA 23(R)/(3)/2020-RB dated
31st March, 2020.
(Source: A. P. (DIR Series) Circular No. 27 dated
01st April, 2020)
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3.

Fully Accessible Route for Investment
by Non-residents in Government
Securities

Certain specified categories of Central
Government securities would be opened fully
for non-resident investors without any restriction
apart from being available to domestic investors
as well. Accordingly, a new route is introduced
known as Fully Accessible Route (FAR) for
investment by non-residents in securities issued
by GOI.
The detailed scheme can be accessed from the
following link: https://www.rbi.org.in/Scripts/
NotificationUser.aspx?Id=11849&Mode=0#AN1
(Source: A. P. (DIR Series) Circular No. 25 dated
30th March, 2020)
4.
•

Investment by Foreign Portfolio
Investors (FPI): Investment Limits for
FY 2020-2021
The limit for FPI in corporate bonds is
increased to 15% of outstanding stock of FY
2020-21. Accordingly, revised limits shall
be as under:

Limits for FPI investment in corporate
bonds for FY 2020-21

C.

(` Crore)
Current FPI limit

3,17,000

Revised limit for HY Apr 2020 Sep 2020

4,29,244

Revised limit for HY Oct 2020 Mar 2021

5,41,488

•

The limit for FPI investment in Central
Government Securities (G-Secs) and State
Development Loans (SDLs) for FY 20202021 will be advised separately. Till such
time, current limit (as under) will be
applicable:

Limits for FPI investments in G-Sec and
SDL
(` Crore)
G-Sec
General

G-Sec
SDL
Long General
Term

2,46,100 1,15,100
FPI
investment
limits

61,200

SDL
Long
Term
7,100

(Source: A. P. (DIR Series) Circular No. 24 dated
30th March, 2020)

Press Note No. 2 (2020 series) issued by Department for Promotion of
Industry and Internal Trade (DPIIT) dated 19th March, 2020

DPIIT has amended the consolidated FDI Policy of 2017 to liberalize FDI Policy relating to the Civil
Aviation Sector in Air transport Services.
Sector/ Activity

% of Equity/ FDI Cap Entry route

1(a) Scheduled Air Transport Services/ Domestic
Scheduled Passenger Airline

100%

(Automatic up to
100% for NRIs)

(b) Regional Air Transport Services
Non-Scheduled Air Transport Services

100%

Helicopter Services/ Seaplane Services requiring 100%
DGCA approvals
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Automatic Up to 49%

Automatic
Automatic
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The said amendments will take effect from the
date of FEMA notification.
For perusing the detailed conditions, Press Note
No. 2 can be accessed from the following link:
https://dipp.gov.in/sites/default/files/pn2_2020.
pdf

D.

Extension of Foreign Trade
Policy (FTP 2015-2020)

The existing Foreign Trade Policy (FTP 20152020) which was valid up to 31st March, 2020 is

now being extended up to 31st March, 2021.
Various other changes such as extending the date
of exemption by 1 year and extending validity
of DFIA and EPCG authorization for import
purposes, etc.
(Source: Notification No. 57/2015-2020 dated 31st
March, 2020 issued by Department of Commerce,
Directorate General of Foreign Trade)
Notification can be accessed from the following
link: https://dgft.gov.in/sites/default/files/
Notification%2057%20eng%20signed%20and%20
scanned%201.pdf
mom

| 162 | The Chamber's Journal | April 2020

ML-548

In Focus - Accounting & Auditing — Understanding Standards on Quality Control (SQC) 1

In Focus - Accounting & Auditing
Overview Of Changes To The
Companies (Auditor’s Report) Order,
2020 (“CARO 2020”) As Compared
to The Companies (Auditor’s Report)
Order, 2016 (“CARO 2016”)

Introduction
The Ministry of Corporate Affairs (“MCA”)
has recently notified the CARO 2020 which
replaces CARO 2016 and the same is applicable
to audit reports issued for the period 1st April,
2019 to 31st March, 2020*. Whilst there is no
change as far as its applicability to various
classes of companies is concerned, in terms of
its content there are several sweeping changes
which are bound to have a far reaching impact
both for companies and auditors. The main
driving force for introducing CARO 2020 appears
to address various corporate problems which
have surfaced in the recent past by enforcing
stringent procedures to cover several crucial
transactions which are perceived to have greater

CA Zubin Billimoria

risk. Consequently, it will require auditors to
analyze heaps of documents and information with
due care and diligence.
CARO 2020 comprises of a total 21 clauses
against 16 clauses in 2016. Whilst 7 new clauses
have been inserted, 1 clause has been merged
and 1 clause deleted. The purpose of this article
is primarily intended to highlight the differences
between CARO 2020 and 2016 and not provide
a detailed analysis and interpretation as well as
implementation guidance pending the issue of the
final Guidance Note issued by the ICAI further
to the Exposure Draft which has been issued,
at which point the same will be separately dealt
with.

Analysis of Changes
Topic
Property, Plant and
Equipment (PPE) and
Intangible Assets
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Changes
Reporting on Intangible
Assets

Modifications

Particulars
Whether proper
records are maintained
in respect of all
Intangible Assets.
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Topic

Changes

Modifications

Revaluation of Assets

Whether the company
has revalued its assets
(i.e. PPE, Intangible
Assets, Right of Use
Assets) by a registered
valuer, and if so,
whether the amount of
change is 10% or more
in the aggregate of the
net carrying value of
each class of assets.
Clarification for nondisclosure of Lease
Properties

Reporting on Benami
Transactions

Inventories and Other
Current Assets
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Particulars

Not providing the
details and reasons of
not having the title
deeds in the name
of company for such
properties where
the company is the
lessee and the lease
agreements are duly
executed in favour of
lessee.
Whether any
proceedings have been
initiated or pending
against the company
for holding any Benami
Property under Benami
Transaction Act,
1988, and the Rules
thereunder and if so,
whether the company
has appropriately
disclosed the details in
its financial statements.

Materiality has been
defined for ascertaining
discrepancies between
physical and book
stock and auditors
opinion on procedure
and coverage

The auditor has to
specifically comment
whether, in their
opinion the coverage
and procedure adopted
by company for
physical verification
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Topic

Changes

Modifications

Particulars

for physical verification of inventories is
of inventories
appropriate and
whether the amount of
change is 10% or more
in the aggregate of
each class of inventory
and if so, whether they
has been properly
dealt with the books of
account.

Investments, Loans
and Advances and
Guarantees given

Working Capital Limit
more than ` 5 Crore

Whether at any point
of time during the year,
the company has been
sanctioned working
capital limits in
excess of ` 5 crore, in
aggregate, from banks
or financial institutions
on the basis of security
of current assets;
whether the quarterly
returns or statements
filed by the company
with such banks or
financial institutions are
in agreement with the
books of account of the
Company, if not, give
details.

Detailed reporting
of such transactions
(except for NBFCs)

The aggregate amount
during the year, and
balance outstanding
at the balance sheet
date with respect to
loans or advances and
guarantees or security
to:
•
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Subsidiaries, joint
ventures and
associates.
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Topic

Changes

Modifications

Particulars
•

Additional comments
on Investments,
Guarantees and
Securities as against
only in respect of
Loans and Advances
earlier.

Other than
subsidiaries, joint
ventures and
associates.

Whether the terms
and conditions of the
grant of all loans and
advances, investments
made, guarantee or
security provided are
not prejudicial to the
Company’s interest.

Renewed or extended
or fresh loans granted
to settle the overdues of
existing loans given to
the same parties (other
than NBFCs)

The aggregate amount
of such dues renewed
or extended or settled
by fresh loans and
the percentage of the
aggregate to the total
loans or advances in
the nature of loans
granted during the
year [not applicable
to companies whose
principal business is to
give loans].

Loans and advances
overdue for more than
90 days

The total amount
overdue in respect
thereof and whether
reasonable steps have
been taken for recovery
thereof.

Deposits
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Deemed deposits
included

Whether the company
follows directives issued
by RBI and provisions
of Section 73 to 76 of
the Companies Act,
2013 in respects of
deposits or the amount
which are deemed to
be deposits accepted by
the company.
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In Focus - Accounting & Auditing — Understanding Standards on Quality Control (SQC) 1
Topic

Changes

Modifications

Particulars

Unrecorded
Transactions

Undisclosed
transactions under Tax
Assessment arising
under the Income Tax
Act, 1961

To report the
transactions not
recorded in books
but disclosed during
the Tax Assessment
during the year. Also if
there is any previously
unrecorded transactions
that have been
recorded in the books
during the year.

Loans and Borrowings
availed

Utilisation of funds

If funds raised for short
term basis has been
utilized for the purpose
of long term, same
needs to be reported.

Wilful Defaulter

Whether the company
is a declared a wilful
defaulter by any bank
or financial institution
or other lender.

Funds raised for group
companies

Any funds raised from
any entity to meet
the obligation of its
subsidiaries, associates
or joint ventures.

New format specified
for reporting defaults

Loans raised on pledge
of securities held in its
subsidiaries
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Word “any lender”
Whether the Company
has been inserted in
has defaulted in
place of “Financial
repayment of loans
Institution, Banks,
or other borrowings
Government, or dues to or interest thereon to
Debenture Holders”.
any lender. If yes, the
period and amount of
default to be reported
in the specified format
given.
If loan availed by
pledge of securities
held in its subsidiaries,
associates or joint
ventures, then details
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Changes

Modifications

Particulars
and defaults on such
loans needs to be
reported.

Frauds

Internal Audit

Financing Activities

Reporting under
Section 143(12) of the
Companies Act, 2013
(“the Act”)

Whether any report
under section 143(12)
of the Act has been
filed by the auditors in
Form ADT-4 with the
Central Government.

Whistle Blower

Whether the auditor
has considered whistleblower complaints, if
any, received during
the year by the
company.

Reporting on Internal
Audit System

•

Whether the
company has an
internal audit
system internal
commensurate with
the size and nature
of its business.

•

Whether the report
of Internal Auditor
is considered by the
auditor.

•

Whether the
company is a CIC
as defined in the
regulations made
by the RBI; if so,
whether it continues
to fulfil the criteria
of a CIC, and in
case the company
is an exempted
or unregistered
CIC, whether it
continues to fulfil
such criteria.

Core Investment
Companies (“CIC”)
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Topic

Changes

Modifications

Particulars
•

Whether the Group
has more than one
CIC as part of
the Group, if yes,
indicate the number
of CICs which are
part of the Group.

Non- Banking Financial
or Housing Finance
Activities

Whether the company
has conducted any
Non-Banking Financial
or Housing Finance
activities without a
valid Certificate of
Registration (CoR)
from the RBI as per
the Reserve Bank of
India Act, 1934.

Auditors

Resignation of
Statutory Auditor

When a new auditor
has been appointed
after resignation of
previous auditor, then
whether new auditor
has considered the
issues, concerns or
objections raised by the
previous auditors.

Financial Position of
the Company

Cash Losses

Whether the Company
has incurred cash losses
in current and previous
financial year. If so,
the same needs to be
reported.

Solvency

The auditor requires
to give a comment
whether the company
will be capable to
meets its liabilities,
existing on the balance
sheet date as and when
they fall due within one
year.
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In Focus - Accounting & Auditing — Understanding Standards on Quality Control (SQC) 1
Topic

Changes

Modifications

Particulars
Moreover, he also
needs to analyse the
following in relation
with above:
1. Financial ratios.
2. Ageing of financial
assets and financial
liabilities.
3. As Expected dates
of realization of
those assets and
payment of the
liabilities.

CSR

Consolidated Financial
Statements

Other than ongoing
projects

In respect of such
projects, whether
the company has
transferred the unspent
amount to a Fund
specified in Schedule
VII of the Act within
a period of six months
of the expiry of the
financial year as per
the second provisio of
Section 135(5) of the
Act.

Ongoing projects

Whether any amount
unspent under Section
135(5) of the Act in
respect of an ongoing
project has been
transferred to a Special
Account as per Section
135(6) of the Act.

Qualified or adverse
opinion

In case of any
qualification or adverse
remark in respect of
the CARO of any
company included in
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In Focus - Accounting & Auditing — Understanding Standards on Quality Control (SQC) 1
Topic

Changes

Modifications

Particulars
the audit report on
consolidated financial
statements, the same
needs to be reported
along with the clause
number.

Conclusion
As can be seen above there are several additional clauses which have been inserted with the objective
of ensuring greater accountability on the part of the Management whilst at the same time placing
greater responsibility on the auditors.
*At the point of writing, the MCA has issued order dated 24th March, 2020 deferring the
applicability of CARO 2020 by one year i.e. from F.Y. 2020-21 due to the uncertainties
prevalent as a result of COVID-19 outbreak.
mom
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BEST OF THE REST
Rahul Sarda,
Advocate

1.

Covid-19 Virus (Coronavirus pandemic)
– Period of limitation to file petitions/
applications/suits/appeals/other
proceedings expiring but difficulties
faced due to lockdowns & registries of
Courts/Tribunals not fully functional.
The Supreme Court took suomotu
cognizance of the difficulties arising
on account ofCovid-19 Virus faced by
litigants across the country in filing their
petitions/applications/suits/appeals/all
other proceedings within the period of
limitation prescribed under the general law
of limitation or under Special Laws (both
Central and/or State).
To obviate the difficulties and to ensure
that lawyers/litigants do not have to come
physically to file such proceedings in
respective Courts/Tribunals across the
country including the Supreme Court,
the Supreme Court, in exercise of powers
vested under Article 142 (power to pass
orders necessary for doing complete
justice) read with Article 141 (law declared
by the Supreme Court to be binding on
all courts),has ordered that the period
of limitation in all such proceedings,
irrespective of the limitation prescribed
under the general law or Special Laws
whether condonable or not shall stand
extended w.e.f. 15th March 2020 till further
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order/s to be passed by the Supreme Court
in present proceedings.
In re: Cognisance for extension of limitation
– Suo Motu Writ Petition No. 3 of 2020
dated 23.03.2020 – Supreme Court
2.

Insolvency and Bankruptcy Code –
Mortgaging own property for debt
of holding company – preferential
transaction – intention of giving
preference not necessary if conditions
mentioned in the provisions satisfied
– mortgage by a corporate debtor to
secure debts of third party – not a
financial debt.
The issues in the Civil Appeal before the
Supreme Court arose in the corporate
insolvency resolution process of Corporate
Debtor – Jaypee Infratech Limited (“JIL”).
Jaiprakash Associates Limited (“JAL”)
was the holding company of JIL. IDBI
Bank Limited instituted a petition under
Section 7 of the Insolvency and Bankruptcy
Code, 2016(the “Code”) before the NCLT,
seeking initiation of Corporate Insolvency
Resolution Process against JIL which was
admitted by the NCLT.
The Interim Resolution Professional
(“IRP”) noted that JIL had mortgaged its
unencumbered land to secure the debt of
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JAL and at the same time, JIL defaulted
in its own obligation towards home
buyers and financial creditors. The IRP
filed an application before the NCLT to
disregard the creation of these mortgages as
preferential transactions in terms of section
43 of the Code. The NCLT held that by
way of the mortgage of unencumbered
land, JIL created security interest in favour
of lenders of its holding company JAL,
without any consideration. The NCLT also
found that JIL was facing liquidity crunch
and its accounts were declared as NPA and
the mortgage was created without obtaining
approval from Joint Lender Forum and
this transfer had the effect of putting JAL,
which was one of the creditors of JIL, in a
beneficial position than it would have been
in the event of distribution of assets being
made by section 53 of the Code. Hence,
the NCLT allowed the application filed by
the IRP.
On appeal before the NCLAT, the NCLAT
held that the transactions were made in the
ordinary course of business in absence of
any contrary evidence to show that they
were made to defraud the creditors of JIL
or for any fraudulent purpose, on the mere
allegations of the IRP, it was not open to
the NCLT to hold that mortgage deeds, in
question, were made by way of transactions
which came within the meaning of
‘fraudulent trading’ or ‘wrongful trading’
under Section 66 and therefore set aside
the order of the NCLT.
Before the Supreme Court, the lenders
of JAL i.e. the mortgagees of J I L’s
property inter alia argued that they being
the bankers and financial institutions,
were regularly engaged in the business of
extending loans and other facilities which
formed the backbone of economic growth;
and taking of such securities, including
third party security, is one ofthe normal
and ordinary feature of their business and
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dealings and if such thirdparty securities
are avoided on the allegation of being
preferential, it is likely tohave a devastating
effect on the entire economy. It was also
argued that a mere transfer of the assets
within the look-back period would not
make the transaction preferential except
when it is coupled with the intent to prefer
one creditor over the other.
Held by the Supreme Court that by way
of the statutory provisions contained in
section 43 of the Code, legal fictions are
created whereby preference is deemed
to have been given; and is deemed to
have been givenat a relevant time, if the
stated requirements are satisfied. One of its
principal purpose was to deem what may
or may not be in reality, thereby requiring
the subject-matter to be treated as if real.
Applying the principles to Section 43 of
the Code, it could be concluded that any
transaction that answers to the descriptions
contained in sub-sections (4) and (2) is
presumed to be a preferential transaction
at a relevant time, even though it may not
be so in reality. In other words, since subsections (4) and (2) are deeming provisions,
upon existence of the ingredients stated
therein, the legal fiction would come into
play; and such transaction entered into by
a corporate debtor would be regarded as
preferential transaction with the attendant
consequences as per Section 44 of the
Code, irrespective whether the transaction
was in fact intended or even anticipated
to be so.Since in the present case, all
ingredients of section 43 were satisfied,
the transaction was to be regarded as a
preferential transaction and hence the
order of the NCLAT was set aside and the
order of the NCLT was restored.
The Supreme Court also dealt with one
more issue which did not arise from the
order of the NCLAT but was nonetheless
found to be significant i.e. whether the
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lenders of JAL could be categorised as
financial creditors of JIL for the purpose of
Code. Held that for a debt to be regarded
as a financial debt for the purpose of the
Code, there must be disbursal against the
consideration for the time value of money.
The root requirement for a creditor to
become financial creditor for the purpose
of the Code, there must be a financial
debt which is owed to that person. He
may be the principal creditor to whom
the financial debt is owed or he may be
an assignee in terms of extended meaning
of this definition but, and nevertheless, the
requirement of existence of a debt being
owed is not forsaken. A third party to
whom the corporate debtor does not owe
a financial debt cannot become its financial
creditor for the purpose of the Code. The
debts in question were in the form of third
party security; said to have been given by
the corporate debtor JIL so as to secure the
loans/advances/facilities obtained by JAL
from the lenders. Such a ‘debt’ was not and
could not be a ‘financial debt’ within the
meaning of Section 5(8)of the Code; and
hence, the lenders i.e. the mortgagees, were
not the‘financial creditors’ of the corporate
debtor JIL.
Anuj Jain, Interim Resolution Professional
for JaypeeInfratech Limited vs. Axis Bank
Limited – Civil Appeal No. 8512-27 of
2019, dated 26.02.2020 – Supreme Court
3.

Consumer Protection Act – Definition
of consumer – in relation of availing
of contract of insurance – beneficiaries
under the contract of insurance
The Claimants, who were farmers, stored
their agricultural produce in a cold
store called Sreedevi Cold Storage (the
“Cold Store”). These farmers obtained
loans from Canara Bank (the “Bank”).
The loan was advanced by the Bank to
each one of the farmers on security of the
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agricultural produce stored in the Cold
Store. The Cold Store was insured with
the United India Insurance Company
Limited (the“Insurance Company”).A fire
took place in the Cold Store and the entire
building of the Cold Store along with the
entire stock of agricultural produce was
destroyed. The insurance claim of the Cold
Store was repudiated by the Insurance
Company on the ground that the fire was
not accidental but deliberate. The farmers
had also issued notice to the Insurance
Company but this claim was repudiated by
the Insurance Company on the additional
ground that the farmers had no locus
standi to make the claim as the insured
was the Cold Store and not the farmers
and that there was no privity of contract
between the farmers and the Insurance
Company.The Bank supported the claim
of the farmers with the caveat that the
amount should be paid to it so that it could
set it off against the loans advanced to the
farmers.
The Karnataka State Consumer Disputes
Redressal Commission (the “State
Commission”) held that the farmers had
proved that the fire took place on account
of electrical short circuit and no element
of human intervention or use of kerosene
was found. The State Commission also
found that as per the tripartite agreement
entered into between the farmers, the
Bank and the Cold Store, it was mandatory
for the Cold Store to insure the goods so
hypothecated by the farmers with the Bank.
The Insurance Company was held liable
to pay the amount to the farmers. The
National Commission concurred with the
findings of the State Commission and held
that the farmers are consumers. It held that
the Insurance Company was aware of the
fact that the goods were held in trust and
that there is no evidence to show that the
fire was not accidental.
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Before the Supreme Court, it was submitted
on behalf of the Insurance Company
thatfarmerswere not consumers insofar as
the Insurance Company was concerned
and that the terms of the insurance policy
should be construed strictly and since only
the Insurance Company and the Cold
Store (insured) were parties to the contract
of insurance, the Insurance Company
would not be liable to pay any claim to
the farmers. Rejecting this argument, the
Supreme Court held that as far as the
definition of the consumer in relation to
hiring or availing of services is concerned,
the definition was much wider and
included not only the person who had
hired or availed of the services but also
included a beneficiary of such services.
The insurance policy, in unambiguous

terms, binds the Cold Store to insure the
goods, to indemnify the produce, to cover
the risk and cover the loan amount. This
insurance policy had to be taken at the cost
of the second party which was the farmer.
Therefore, it was held that there could be
no manner of doubt that the farmers were
beneficiaries under the respective policies.
Therefore, the Supreme Court held that
the Insurance Company shall be liable to
pay to each one of the farmers the value
of his goods to be assessed as per the rate
mentioned on the warehouse receipts when
the goods were stored in the Cold Store.
Canara Bank vs. United India Insurance
Co. Ltd. &Ors. – Civil Appeal Nos. 10421203 of 2020, dated 06.02.2020 – Supreme
Court.
mom
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THE CHAMBER NEWS
CA Ketan L. Vajani & CA Haresh P. Kenia,
Hon. Jt. Secretaries

Important events and happenings that took place between 1st March, 2020 to 31st March, 2020
are being reported as under:

I.

ADMISSION OF NEW MEMBERS

1)

The meeting of Managing Council could not be held during the month of March, 2020 due to
the COVID – 19 pandemic and as such no new members have been added during the month
of March, 2020.

II.

PAST PROGRAMMES

1.

DIRECT TAXES COMMITTEE
Panel Discussion on The Direct Tax Vivad Se Vishwas Act, 2020 was held on 12th March,
2020 at CTC Conference Room, Rewa Chambers, New Marine Lines, Mumbai-400020. The
moderator for the discussion was CA Mahendra Sanghvi and the panellists were CA Rajen Vora
and Mr. Vipul Joshi, Advocate.
The Panel discussion was web-cast with a view to avoid physical gatherings. The members
appreciated this and attended in large numbers.

2.

INDIRECT TAXES COMMITTEE
Workshop on E-invoicing and New GST Returns was held on 7th March, 2020 at Walchand
Hirachand Hall, 4th Floor, IMC, Churchgate, Mumbai-400 020. The workshop was addressed
by CA Sumit Jhunjhunwala, CA Mitesh Katira, CA Vikram Mehta.

3.

IT CONNECT COMMITTEE
Workshop on "Digital Accountant" was held on 5th March, 2020 at Babubhai Chinai Hall,
2nd Floor, IMC, Churchgate. The workshop was addresses by Mr. K. P. Narayanan and
Mr. Mohammed Rameez Faizal.
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4.

HYDERABAD STUDY CIRCLE
Long Duration Course on MLI was held on 7th, 14th, 21st and 28th March, 2020 jointly
with Hyderabad Sub-chapter of IFA at Hotel Taj Tristar,1-1-40, Seven Hills, Sarojini Devi
Road, Secunderabad, Telangana- 500 003. The course was inaugurated by Chief Guest
Shri Sibendu Moharana, IRS, Commissioner of Income tax (International Taxation), Hyderabad.
The course was addressed by CA Anish Thacker, CA P. V. S. S. Prasad, CA Pankaj Sancheti and
CA Suvibha Nolkha. Sessions on 21st and 28th March, 2020 were held in web-cast mode due to
the COVID-19 pandemic. Mr. K. K. Chaitanya, Advocate and CA Jayesh Sanghvi addressed the
delegates via web-cast. The Panel discussion was also held on web-cast mode and the moderator
for the course was CA Pankaj Sancheti and the panellists were CA P. V. S. S. Prasad and
CA Kamesh Susarla.

5.

MEMBERSHIP AND PR COMMITTEE
Seminar on Direct Tax Union Budget Amendments (including scheme) and live case studies
in GST was held on 7th March, 2020 jointly with the All Goa tax Practitioners Association
(AGTPA) at HOTEL COSMIQUE, Near MCC Hall, Next to Krishna Temple, CalcondaMargao, Goa-403601. The seminar was addressed by CA Ketan Vajani and CA Naresh Sheth.

6.

STUDENT COMMITTEE
Student Orientation Course was held on 11th and 12th March, 2020 at Maharashtra Seva Sangh
Hall, Near Apna Bazaar, Jawaharlal Nehru Road, Mulund West, Mumbai-400080. The course
was addressed by CA Ankit Chande, CA Rakesh Vora, CA Keval Shah, Ms. Nisha Gala and
CA Jatin Lodaya.

(For details of the future programs, kindly visit www.ctconline.org or refer The CTC News of April,
2020)
mom
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Direct Taxes Committee
Panel Discussion on The Direct Tax Vivad Se Vishwas Act, 2020 was held on 12th March, 2020 at CTC Conference Room,
Rewa Chambers, New Marine Lines, Mumbai – 400020.

CA Mahendra Sanghvi

Mr. Vipul Joshi

CA Rajan Vora

Indirect Taxes Committee
Workshop on E-invoicing and New GST Returns was held on 7th March, 2020 at Walchand Hirachand Hall, 4th Floor, IMC,
Churchgate, Mumbai- 400 020

CA Sumit Jhunjhunwala

CA Mitesh Katira

Webinar on New GST Returns and E-Invoicing was held on
12th March, 2020

CA Shreyas Sangoi
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CA Vikram Mehta

Webinar on Burning issues pertaining to Section 50,
Section 16(4), Rule 36(4), Rule 86A under GST was held on
18th March, 2020

CA Abhay Desai
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Hyderabad Study Circle
Long Duration Course on MLI was held on 7th, 14th, 21st and 28th March, 2020 jointly with Hyderabad Sub-chapter of IFA
at Hotel Taj Tristar,1-1-40, Seven Hills, Sarojini Devi Road, Secunderabad, Telangana- 500 003.

CA Anish Thacker
(Vice-President)
inaugurating the
session by lighting
the lamp

CA Nilesh Vithlani (Coordinator)
welcoming the delegates

Faculties

CA Anish Thacker

CA P. V. S. S. Prasad

CA Simachal Mohanty

CA Kamlesh Susurla

CA K. K. Chaitanya

Student Committee
Student Orientation Course was held on 11th and 12th March, 2020 at Maharashtra Seva Sangh Hall, Near Apna Bazaar,
Jawaharlal Nehru Road, Mulund West, Mumbai – 400080.

CA Ankit Chande
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CA Rakesh Vora

CA Keval Shah

Ms. Nisha Gala

CA Jatin Lodaya
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International Taxation Committee

Membership & PR Committee

FEMA SC Meeting on Discussion on Master Direction on
Import and Export with Case studies was held on 5th March,
2020 at CTC Conference Room, 3, Rewa Chambers, Gr.
Floor, 31, New Marine Lines, Mumbai

Seminar on Direct Tax Union Budget Amendments (including
scheme) and live case studies in GST was held on 7th March,
2020 jointly with the All Goa tax Practitioners Association
(AGTPA) at HOTEL COSMIQUE, Near MCC Hall, Next to
Krishna Temple, Calconda-Margao, Goa-403601.

Mr. Ajit Shah, Advocate

CA Ketan Vajani

CA Naresh Sheth

IT Connect Committee
Workshop on "Digital Accountant" was held on
5th March, 2020 at Babubhai Chinai Hall, 2nd
Floor, IMC, Churchgate

Mr. K. P. Narayanan Mr. Mohammed Rameez
Faizal

Webinar on Covid19 – Are We
Ready To Operate From Home?
was held on 19th March, 2020

Webinar on How your firm quickly
implemented work from home was
held on 23rd March, 2020.

Mr. Narasimhan Elangovan

CA Jigar Shah

Accounting & Auditing Committee
Webinars on Auditing Execution –
Special Aspects Including Related
Party and Accounting Estimates was
held on 13th March, 2020

Live Webcast on Companies (Auditor’s
Report) Order, 2020 was held on 17th
March, 2020

Webinars on Conclusion And Audit
Reporting was held on 20th March,
2020

CA Sudhir Soni

CA Khurshed Pastakia

CA Paresh Clerk

| 180 | The Chamber's Journal | April 2020

ML-566

Build your virtual office.
Manage your firm on the go.
Create, Collaborate & Work together

Sheet

Show

Writer

Cliq

Projects

Meeting

Manage finances & serve clients better

Books

Expense

Payroll

Analytics

CRM

Social

Desk

Start your digital practice today!

zcap.india@zohocorp.com

ML-567

+91-44-46447070

extn: 6330 or 6748

@ZohoBooks

April 2020 | The Chamber's Journal

| 181 |

182

| 182 | The Chamber's Journal | April 2020

