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CA Naresh K. Sheth

Statutory Provisions under CGST Act
Governing Audit / Certifications,
Role and Responsibility of Auditors
Preamble

“GST Audit” is most talked about topic today in
trade, industry and amongst professionals. The
Government has notified Annual Return (Form
No. GSTR-9) on 4-9-2018 and Reconciliation
Statement (Form No. GSTR-9C i.e., audit report)
on 13-9-2018. Statutory due date for filing
GSTR-9 and GSTR-9C for F.Y. 2017-18 is
31-12-2018.
Mandatory audit by chartered accountants
u/s. 44AB of the Income-tax Act is an old
concept. Section 35(5) of Central Goods and
Services Tax Act (“CGST Act” or “the Act”)
mandates compulsory GST Audit for taxpayers
whose turnover exceeds prescribed limit. It
will be a challenging task to conduct and
complete GST Audit in a meaningful manner
before the prescribed due date. However,
one will definitely agree that it provides a
wonderful professional opportunity for
practicing chartered accountants and cost
accountants.
Historical background of Audit under erstwhile
Indirect Tax legislations:
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Erstwhile Legislations

Mandatory
Audit by
External
professional

Departmental
Audit

Special
Audit

Service tax

No

Yes

Yes

Central Excise

No

Yes

Yes

Customs

No

Yes

Yes

VAT

Yes

Yes

No

Octroi

No

No

No

Entertainment tax

No

No

No

Luxury tax

No

No

No

Entry tax

No

No

No

It can be seen from above table that the concept
of audit by an external professional never
existed in Central Tax legislations such as Excise,
Customs, Service Tax etc. Such concept was very
much in vogue at State level VAT legislation.
The Government, in its own wisdom, has
adopted the VAT audit concept, their philosophy
and framework in GST legislation with
objective of equipping its officers with
effective tools for efficient and strong tax
administration.
SS-II-10
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This article deals with the statutory provisions
governing GST audit and roles and responsibility
of the auditor.

Audits under GST Legislation

CGST Act prescribes following audits:
•

•

•

Audit u/s. 65 – This section empowers
Commissioner to authorise any officer
to conduct departmental audit of
accounts and records of a registered
person for a financial year or multiples
thereof. This audit is usually carried
out by departmental officers at place
of business of registered person. The
audit team verifies correctness of turnover
exemptions, deductions, tax rates applied,
availment and utilisation of input tax
credits, refund claims etc. Proper officer
is entitled to raise demand and initiate
recovery proceeding u/ss. 73 and 74 of
Act on detection of non-payment or short
payment of tax, erroneous refund, wrong
availment or utilisation of input tax credit.
Special Audit u/s. 66 – Officer not below
the rank of Assistant Commissioner can
direct conduct of this audit when he is
of the opinion that registered person has
not disclosed the correct taxable value
or where input tax credit claim is not
within normal limits. This power can
be exercised only after obtaining prior
approval of Commissioner. Officer can
direct registered person to get his records
examined and audited by Chartered
Accountant or a Cost Accountant
nominated by the Commissioner. Proper
officer is entitled to raise demand and
initiate recovery proceeding u/ss. 73 and
74 of Act on detection of non-payment or
short payment of tax, erroneous refund,
wrong availment or utilisation input tax
credit.
Audit u/s. 35(5) – It is a mandatory audit
for registered person having turnover

SS-II-11
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Audit/Certifications under Goods and Services Tax Act
exceeding ` 2 crores in a financial
year. Such audit is to be conducted by
Chartered Accountant or Cost Accountant
appointed by registered person. The
registered person is required to file
audit report in Form No. 9C before
31st December following the end of
financial year.

Scope of the article is restricted to audit
u/s. 35(5) of the Act
Statutory Provisions mandating GST audit.

Section 35(5) of the CGST Act mandates GST
audit. It reads as under:
“Every registered person whose turnover during a
financial year exceeds the prescribed limit shall get his
accounts audited by a chartered accountant or a cost
accountant and shall submit a copy of audited annual
accounts, reconciliation statement under sub-section
(2) of section 44 and such other documents in such
form and manner as may be prescribed.”
Rule 80(3) of CGST Rules prescribes that every
registered person shall get his accounts audited if his
aggregate turnover exceeds ` 2 crore in a financial
year and shall furnish a copy of audited annual
accounts and reconciliation statement duly certified
in Form GSTR-9C.

Person eligible to conduct GST audit

Chartered accountants and cost accountants are
qualified to conduct GST audit prescribed u/s.
35(5) of the Act.
Cost Accountant
Cost accountant’ is defined u/s. 2(35) of the Act
to mean a cost accountant as defined in clause (c)
of sub-section (1) of Section 2 of the Cost and Works
Accountants of India Act, 1959.
Chartered Accountant
‘Chartered accountant’ is defined u/s. 2(23) of
the Act to mean a chartered accountant as defined
in clause (b) of sub-section (1) of Section 2 of the
Chartered Accountants Act, 1949.
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'Chartered accountant' is defined u/s. 2(1)(b) of
the Chartered Accountants Act, 1949 to mean a
person who is a member of the Institute.
Only member in practice is entitled to carry
out GST audit. Section 2(2) of the Chartered
Accountants Act, 1949 provides that a member
shall be deemed to be in practice if he engages
himself, for a consideration, in the specified
activities, which includes inter alia, audit.
Institute of Chartered Accountants of India
has laid down code of conduct and has issued
various guidelines for ethical practice. Chartered
accountant is expected to comply with code of
conduct and the guidelines in letter and spirit
while accepting assignment and discharging his
duties as GST auditor.
Readers are requested to refer article of CA C. N.
Vaze which deals with the topic in great detail.

Person liable to get accounts audited

Every registered person having turnover
exceeding ` 2 crore in a financial year is
obliged to get his accounts audited under GST
legislation.
Under the GST legislation, a person carrying on
business in different States are required to obtain
separate registration for each State. Similarly, a
person who has multiple business verticals within
the same State has option to obtain separate
registration for each such business vertical.
Person having multiple registrations are treated
as separate registered persons. Audit will have to
be done for each such registered entity provided
turnover of such entity exceeds ` 2 crore.

SPECIAL STORY

Meaning of the term “turnover”

Section 35(5) of the Act mandates GST audit and
Rule 80(3) of the Rules prescribes the threshold
turnover limit for GST audit.
Section 35(5) of the Act uses the term “turnover”
while Rule 80(3) of the Rules uses the term
“aggregate turnover”. Is there any material
difference between these two terms?
Aggregate turnover is defined u/s. 2(6) of
the CGST Act. It means the aggregate value
of taxable supplies, exempt supplies, nil rated
supplies, non-taxable supplies, export of goods
or services or both and inter-State supplies
computed on all India basis of person having
same PAN. Term ‘aggregate turnover’ would
mean PAN India turnover of a supplier and not
the turnover of specific State for which he is
filing the annual return.
While calculating aggregate turnover one has to
exclude value of inward supply on which tax is
payable on reverse charge by supplier and also
CGST, SGST, UTGST, IGST and Cess charged
and recovered from customers/clients.
Term “turnover in State” is defined u/s. 2(112)
of CGST Act. It means the aggregate value of
taxable supplies, exempt supplies, nil rated
supplies, non-taxable supplies, etc., made within
the state and also export of goods or services
or both and inter-State supplies made from the
State. It is not to be computed on all India basis
for person having the same PAN.
Issue is whether one should consider “aggregate
turnover” or "State turnover" for deciding
threshold limit for GST audit of entity registered
in a particular State?

Consider the following situations:
Supplier having Turnover in
registration in
each State
10 States
` 25 lakh

If one considers aggregate turnover for threshold, each registered entity
will be liable to GST audit even though each registered entity has
turnover much below threshold limit. If one considers turnover in State,
none of the registered entity will be liable to GST audit.

Supplier having
registration in
Maharashtra
and 10 other
States

If one considers aggregate turnover for threshold, all 11 registered entities
will be liable to GST audit even though 10 other registered entities have
turnover much below threshold limit. If one considers turnover in State,
only the registered entity in Maharashtra will be liable to GST audit.
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Turnover in
Maharashtra is
` 3 crore and
in each other
State ` 5 lakh
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Audit/Certifications under Goods and Services Tax Act

The Rule speaks of “aggregate turnover” and Act speaks of “turnover”. Section 35(5) should prevail
over Rule 80(3) for calculating the threshold limit for audit. This seems to be a better view as it is
settled jurisprudence that Rule cannot override the Act.
This view gets support from the fact that annual return is to be filed State-wise and even late fees
for delay in filing of return is computed as percentage of turnover in State.
Following table will explain the inclusions / exclusions for calculating threshold turnover:
Medical practitioner having
medical practice of ` 1.90
crore and shop rental income
of ` 20 lakh

Exempt supplies as well as taxable supplies both are to be
included in definition of turnover. Even though doctor is
exempted from paying tax on medical practice, he will be liable
to GST audit.

Law firm having legal services Legal service is a taxable supply as defined u/s. 2(108) of the
billing of ` 1.98 crore and Act. This needs to be included in calculating the turnover for the
scrap sales of ` 3 lakh
threshold purpose. Even though law firm does not discharge tax
liability on legal services, it would be liable to GST audit.
Petrol Pump with turnover of
` 50 crore and revenue of ` 5
lakh from PUC, repairs and
sale of lubricants

Petroleum products are non-taxable supplies under GST.
However, turnover is defined to include the exempt supplies
which inter-alia include non-taxable supply. In view of this, petrol
pump will be liable to GST audit.

Share
broker
having
brokerage income of ` 50 lakh
and own share trading of `
10 crore

Securities is excluded from the definition of goods as well as
service. Consequently, it gets excluded from the definition of
supply. It is not a taxable, exempt or non-taxable supply and
hence share trading need not be included in turnover. In view of
this, share broker will not be liable to GST audit.

Builder / developer having
sale of land of ` 50 crore in
the FY and not having any
other income

Schedule III of CGST Act provides that sale of land is neither a
supply of goods nor a supply of service. Hence on the basis of
reasoning given above for securities, sale of land should not be
considered for calculation of turnover.

Export house having exclusive Export of goods or services is to be specifically included in
export turnover of ` 100 crore turnover as defined u/s. 2(6) and 2(112) of the Act. Thus export
house is liable to GST audit.

Whether turnover means turnover as accounts. However, it will be a taxable supply
per accounts or turnover declared in as declared in GST returns. Hence the turnover
for threshold purpose should include value of
GST returns?
such branch transfers though it does not form
The turnover definition speaks of aggregate
value of the supplies. The term ‘value’ is defined
u/s. 15 of the Act read with Rules 27 to 35 of
CGST Rules. One, therefore, should take value as
declared in GST returns for calculating threshold
limit for GST audit.
For Example – Inter-State branch transfers
will not form part of turnover reflected in
SS-II-13
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part of turnover reflected in accounts.

Rule 32 of CGST Rules prescribe presumptive
valuation for certain suppliers such as forex
dealers, air travel agents, life insurance
companies and dealer in second hand goods. The
presumptive value for tax levy is much lower
than actual transaction value.
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Whether one should take “actual turnover” or
“presumptive value” for considering threshold
limit? For example, value of the tickets sold by
travel agent would be ` 10 crore but taxable
value of such services under Rule 32(3) might
be ` 75 lakh. Presumptive value is the value
of supply as defined in the Act/Rules. Hence,
presumptive value should be considered for
deciding the threshold limit for GST audit and
not the actual turnover.

Ambiguity for First Financial Year
2017-18

Section 35(5) and Rule 80(3) speak of turnover
in financial year. Term ‘Financial year’ is not
defined in the Act or Rules. Two possible views
in this regard are as under:
•

Consider turnover for full year April 2017
to March 2018 even though GST was not
applicable during the period April 2017 to
June 2017; or

•

Consider turnover only for the period July
2017 to March 2018

Take the example of registered person whose
turnover during the period April to June 2017
is ` 110 lakh and during the period July 2017 to
March 2018 is ` 95 lakh.
If the first view is taken, such a registered person
is required to get his accounts audited under
VAT and also under GST legislation. If second
view is taken, GST audit is not applicable.
Term “Turnover” should be interpreted
considering value as defined u/s. 15 of CGST
Act. Section 15 was not on statute book during
the period April to June 2017. In view of this,
turnover of pre-GST period should not be
included for calculating threshold limit for GST
audit.
It is high time that the Government should
come out with appropriate clarification in this
regard.
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Statutory Definition of “Audit” and
scope of Audit

Section 2(13) of CGST Act defines Audit to mean:
“Examination of records, returns and other
documents maintained or furnished by the registered
person under this Act or the rules made thereunder or
under any law for the time being in force to verify the
correctness of turnover declared, taxes paid, refund
claimed, input tax credit availed and to assess his
compliance with the provisions of Act or rules made
thereunder.”
If one goes strictly by above statutory definition
of audit, the scope of audit would be very wide
and onerous. This would imply that auditor is
duty bound to examine records, returns, books
of account, stock records and other supporting
documents maintained or furnished by the
auditee under GST legislation or any other law
such as Companies Act, Income-tax Act, Societies
Act, Trust Act or any such Acts.
If one goes by literal interpretation of definition
of audit given u/s. 2(13), auditor is duty bound
to verify and affirm whether auditee has:
•

Determined taxability of Goods and / or
services correctly

•

Done proper classification of goods and /
or services

•

Done proper valuation of goods and / or
services

•

Applied correct tax rates

•

Determined time of supply correctly

•

Determined place of supply properly

•

Availed and utilised Input tax credit
correctly

•

Claimed exemptions and refunds correctly

•

Complied with all provisions and rules
including:
o

Registration and amendments
SS-II-14
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o

Maintenance of accounts records

o

Tax Deducted at Source

o

Tax Collected at Source

o

Payment of tax

o

Invoicing, etc.

Auditor practically assumes the responsibility of
assessment without powers of assessing officer.
However, when one looks at the prescribed
Form of audit report (Form GSTR-9C), one gets
feeling that scope of audit is not as wide as
provided in Section 2(13) of CGST Act.

Whether GST audit report prescribed
in Form GSTR-9C is in consonance /
sync with statutory definition of audit
as defined u/s. 2(13) of CGST Act?
Prescribed audit report in Form GSTR 9C
consists of two parts – Part A and Part B.

On perusal of part A of form GSTR-9C
(prescribed audit report) one gets the feeling
that the job of the auditor is to verify and
certify various reconciliations prescribed in the
said form. It prescribes reconciliation of gross
turnover, taxable turnover, input tax credit, etc.
as stated in audited financial statements with
annual return filed by the auditee. Form GSTR
9C also asks for reconciliation of rate wise tax
liability and taxes paid by the auditee. Reasons
for various unreconciled differences are to be
given in the form.
In Part A, the auditor is expected to solemnly
affirm and declare (by way of verification) that:
•

Information given in reconciliation form is
true and correct; and

•

Nothing has been concealed in the said
form.

Audit report (Form GSTR 9C) does not require
auditor to report on various matters specified
in Section 2(13) of the Act defining the term
“audit”.
SS-II-15
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One really wonders whether role of auditor
is only to certify the arithmetical accuracy
of the reconciliation statement or whether
auditor is expected to verify the correctness of
GST returns filed, tax liability discharged and
compliances by the auditee. Does this mean
that the auditor should take the audited annual
financial statement and annual return of auditee
as sacrosanct and need not verify the correctness
of both these documents?
This non-clarity and confusion as to the scope
of GST audit arises as section 35(5) of the Act
requires every registered person to get his
accounts audited by chartered accountant or
cost accountant. If section 35(5) is read with
section 2(13) which defines the term audit, then
the scope of the audit becomes very wide and
onerous. Auditor is bound to assess whether
auditee has correctly discharged all his tax
obligations under GST.
From the perusal of prescribed audit form,
Government’s intention seems to restrict the
scope of audit to verification of reconciliation of
annual return with audited financial statements
of the auditee. If this is so, Government should
clearly delink the section 2(13) defining audit
from section 35(5) of the CGST Act. The
applicability of section 2(13) should be restricted
only to departmental audit u/s. 65 and special
audit u/s. 66 of CGST Act.
The use of phrase "solemnly affirm" in the
verification clause in Part A of Form GSTR-9C is
one major cause of concern for GST auditor. Tax
audit report u/s. 44AB of Income-tax Act, Audit
report under Companies Act or any other Act
does not require this kind of solemn affirmation
by the auditor. A “solemn affirmation” is
ratification under a statute. It has same legal
effect as an oath. There is a serious apprehension
that auditor might face criminal proceedings for
erroneous reporting.
Title of Part B of form GSTR-9C clearly says
that it is a certification. Part B of form GSTR-9C
prescribes format of “Certification” to be issued
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by the auditor. It prescribes different format of
certification for following scenarios where:
•

Auditor of Financial statements and GST
auditor is same;

•

Auditor of Financial statements and GST
auditor is different.

The heading suggests that reconciliation
statement is to be drawn up by the auditor. It
does not provide for signature of the auditee.
It is to be signed by the auditor alone. This
indicates that Government intends to make
auditor responsible for authentic and accurate
compilation of reconciliation statement.
This seems to be illogical and irrational. The
responsibility of compiling reconciliation should
be on the auditee and job of the auditor should
be to certify the correctness of such compilation.

SPECIAL STORY

It seems that GST report (form GSTR-9C) tilts
more towards certificate than the audit report.
If it is certificate, it has to be accurate as to the
last decimal.

Reports / Statements to be furnished
and its due date

The registered person is required to furnish
a copy of audited annual accounts and a
reconciliation statement, duly certified, in FORM
GSTR-9C, electronically through the common
portal either directly or through a Facilitation
Centre notified by the Commissioner [Rule
80(3)].
Section 35(5) read with Rule 80(3) requires
auditee to submit the following after conclusion
of audit:
•

Annual return in form GSTR-9 [u/s. 44(1)]

Whether GST Audit is a Certification •
assignment or audit assignment?

Audited annual accounts / financial
statements

•

Reconciliation statement in Form GSTR-9C
[u/s. 44(2)]

Difference between term “Certificate” and
“Report” is explained by ICAI in Para No. 2.2
of its “Guidance Note on Audit Report and
Certificates for Special Purpose” published in
1984 (revised 2016) as under:
•

“Certificate is a written confirmation of the
accuracy of facts stated therein and does
not involve any estimate or opinion.”

•

“Report, on the other hand, is a formal
statement usually made after an enquiry,
examination or review of specified matters
under report and includes the reporting
auditor’s opinion thereon”.

There is no express provision which prescribes
the due date for submission of Audit Report
in Form GSTR-9C. Section 44(1) of CGST Act
mandates assessee to furnish an annual return
on or before the 31st day of December following
the end of financial year. Section 44(2) of CGST
Act mandates assessee liable to get his accounts
audited to furnish annual return along with the
audited annual accounts and a reconciliation
statement duly certified in Form GSTR-9C (Audit
Report).

Chartered Accountant assures factual accuracy
of contents to the users of certificate. Chartered
Accountant, through his audit report, expresses
his opinion on truth and fairness of contents.

On conjoint reading of above provisions, it can
be inferred that the due date for submission of
Audit Report is 31st Day of December following
the end of Financial Year.

GST Audit Report (Form GSTR-9C) is not
an expression of opinion but it certifies the
correctness of reconciliation of annual return
and audited financial statements of the auditee.

There is no provision for filing revised annual
return or revised reconciliation statement
consequent upon error in original filing or
revision or changes in financial statements.
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Whether following persons are Penal Provisions
For Auditee
required to file GST audit report?
Section 44(1) of the Act mandates every
registered person to file annual return except
following persons:
•

Input Service Distributor (ISD) registered
u/s. 24(viii) of the Act

•

Person deducting and paying tax u/s. 51
of the Act (Registered u/s. 24(vi) of the
Act)

•

Person collecting tax at source and paying
it u/s. 52 of the Act (Registered u/s. 24(ix)
of the Act)

•

Casual taxable person registered u/s. 24(ii)
of the Act

•

Non-resident taxable person registered
u/s. 24(v) of the Act

It is obvious that ISD, tax deductor at source
and Tax collector at source is required to take
separate registration in this capacity. It will not
have any turnover and hence GST audit for such
registration will not be applicable. However
same person will have normal registration
as taxpayer. He will be liable to GST audit if
his turnover for normal registration exceeds
prescribed limits.
Section 35(5) mandates audit of every registered
person having turnover exceeding ` 2 crore.
It does not carve out any exception for casual
taxable person and non-resident taxable person.
There could be a situation where casual taxable
person and non-resident taxable person may
have turnover exceeding ` 2 crore. He is obliged
to get his accounts audited under GST but not
required to file annual return and consequently
filing of GST audit report in Form GSTR 9C.
This seems to be unintentional anomaly and can
be removed only with appropriate amendment
in the Act or through proper clarification from
Government.
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It is mandatory for auditee to file annual return
along with audit report in Form GSTR-9C. The
delay in obtaining audit report will result into
delay in filing of annual return.
Such delayed filing of annual return will
attract late filing fees which is ` 100 per day
during which such failure continues subject to
a maximum of quarter per cent of his turnover
in the State / Union Territory. This is late fee
prescribed under CGST Act. Similarly, SGST
Act and UTGST Act also provides for such late
fees. IGST Act does not prescribe any such late
filing fees.
Practically the late fees payable for delay in
filing annual return would be ` 200 per day
(` 100 under CGST Act and ` 100 under SGST /
UTGST Act) during which such failure continues
subject to a maximum of 0.5% (0.25% under
CGST Act and 0.25% under SGST / UTGST Act)
of his turnover in the State / Union Territory.
There is no specific provision prescribing penalty
for not getting accounts audited or non-filing
of audit report in Form No. GSTR 9C. Section
125 of the Act provides for residuary penalty
of ` 25,000/- for contravention of any provision
of the Act or Rules for which no penalty is
prescribed.
Residuary penalty u/s. 125 can be initiated for
following defaults:
•

Not getting accounts audited as required
u/s. 35(5) of the Act; and

•

Non-submission of GSTR-9C as required
u/s. 44(2) of CGST Act.

Penalty of ` 25,000/- can be levied for each
of above default. Thus the penalty u/s. 125 of
CGST Act for above two defaults would be
` 50,000/-.
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Similar penal provisions are prescribed under
SGST / UTGST Acts. This would mean that
penalty of ` 50,000/- can be levied under SGST
/ UTGST Acts.
Even IGST Act provides for such residuary
penalty. Proviso to section 20 of IGST Act
provides that where the penalty is leviable
under CGST Act and SGST / UTGST Act,
penalty under IGST Act shall be sum total of
said penalty. This would mean that penalty
under IGST Act would be ` 1,00,000/- for above
referred defaults.
The aggregate penalty under GST legislation for
not getting accounts audited and non-submission
of annual return may go up to ` 2,00,000/-.
For Auditor:
The debate is on as to whether auditor can be
implicated under any of the penal provisions
prescribed under GST legislation. There are
all chances that auditor may be summoned to
give explanation or clarification with regard
to certificate issued by him in Form GSTR-9C.
Any failure to attend such summons will attract
penalty of ` 25,000/- u/s. 122(3)(d) of CGST Act.
Similar penal provisions are prescribed in SGST
/ UTGST Act and also IGST Act.
The aggregate penalty under GST legislation
may amount to ` 1,00,000/- for non-appearance
pursuance to summons.
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Conclusion

GST laws, systems and administration is yet
to stabilise. Annual return and audit forms are
notified in the month of September 2018 only.
Till today, online facility of uploading and
submitting GST audit report and annual return is
not available on GSTN portal. Annual return and
audit report requires furnishing of voluminous
details which assessees were not aware while
designing their accounting and tax software.
Many such details will not be directly available
from accounting records / software. This will
require manual intervention resulting into high
compliance cost and it will be a time consuming
process.
Moreover, there are many ambiguities as to
scope of GST audit, role and responsibilities
of GST auditor. GST audit would pose a great
challenge for taxpayers (auditees) as well as
professionals (auditors). It seems that it will
be difficult task to complete GST audit in
meaningful manner and file annual return along
with audit report on or before 31-12-2018.
In view of haphazard and chaotic manner
of GST implementation in the first year,
Government in all fairness should waive the
GST audit requirement for F.Y. 2017-18. If not
waived, the Government should extend the due
date for submission of annual return as well as
audit report to 31st March 2019. This will give
great relief to much stressed auditees as well as
auditors.
mom

The powers of the mind should be concentrated and the mind turned back
upon itself; as the darkest places reveal their secrets before the penetrating
rays of the sun, so will the concentrated mind penetrate its own innermost
secrets.
— Swami Vivekananda
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